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Clayton act - Section 2(f) December 3, 1971 5 E.?. Schrug - 11-22-72 - 1ll-$-?2 


: Wasn., D.C. January 12, 1972 H.R. ilinkes - 12-6-72 
Charge—Commodity—Trade Name: March 1972 7 


Restraint of trade - April 1972 Counsel Suyporting Compiaint: 
Prices - Discrimination - Chicage, Til. 1972 J.J. Mathias - (ii) 
1972 3 E.R. Socffing - 824-7] 
Wash., D.C. 1972 A.C. Stone - 8-25-71 
Mace 1972 E. Weinbach - 12-18-72 to 3-20-75 
Food products - Dairy - September 7, 1972 E.W. Palewicz - 10-4-73 to 
Food products - Dairy - Milk - March 21, 1973 
Wash., D.C. 1973 
i973 
1973 
June 13, 1973 
(Cont'd on reverse side of sheet 6) 


i BIstory 
9-24-75 ' Initial Decision Filed 
Initial hearing set for: 
December 1, 1971 at 10:00 a.n. 
Washington, B.C. 
Federal Teade Commission Of (toes 
1101 Blde., 414-lich St,, 3.8. 
Final Action: 
429-76 Final Order - 
Acupting after modification administrative 10-8-71 Corlaint tusued. 
law judre's initiat decision and order to Served: 
Cease and dextst and order to file report Cakils,.Gordon, Sonnett, 3cindel 
of conplisnéc. & M1 - 10-15-71 
Opinion - Comiswion - Attached Sidley & Austin - 10-10-71 


Order by Ptrector, Nearing Exariners, 
sppotnuting hearing cxasiner 
E.P. Schrup, 
(For voting record, sec history cvlumn) (served with complainc) 


022.608 + (Court PROCEK DINGS) 
(eee public record correspondence, whet 8) (Cvnt's reverse 


8866-1 Pleadings, et. 
| €866-1-1 Pleadings, etc. 
1-2 Laterlocutory 
~l-3-1 Interlocutory (Nov. 9%, 
Oct. 13, 1972) 
Isterlocutory (Oct. 16, 1972 
thru Feb. 15, 1973) 
Interlocutory (Feb. 20, 1973 
thru Dec. 21, 1973) 
Interlocutory (Jan. 4, 1974 
thru ) 
-1-3 Court Documents 
“1-4 Initiel Decision, etc. 
~l-é-1 Initial Decision, :etc(5-19-75) 
el-4-2 Initial Decision, etc(6-17-75) 
=l-4-3 Initial Decision, etc(7-2-75 to 
bhe9e71 


li-é-71 


1971 to 
1-2-2 
“1-2-3 11-971 


o1-2-4 


li-15-71 


11-15-71 


(Cont'd on sheet 6d) 


\e 


' 1 
‘GS66-1 Exhibits to testimony - Documentary 


EXHS. : 


11-16-71 


11-17-71 


11-18-71 


RESP. 


(Cont'd oa sheet 6c) 


Answer filed by respondent (1). 


000002 


> et 


Application by counsel supporting compisint 
for the taking of depositions 
Matled: 
Cahill, Cordon, Sonnett, Reindel & Ohl 
Sidley & Austin 


11-18-71 


Hearing examiner's order cancelling hearing 
set for December 1, 1971, subjest to being 
reeet on five days notice to the parties. { 
Served: e 11-22-71 

Cahill, Cordon, Somnett, Reindel & Oh! - ! 
11-12-71 i 
Sidley & Austin - 11-12-71 i 


Heartfif tterifer's order granting application 
by counsel gupparting coeplatot for taking 
of depositions of Ralph kK. Minkler, 

Joseph Malone and Cordon Tarr, commencing at 
at 10;00 a.m., December 1, 1971, Chicago, 
Tll., Room 486, United States Courthouse 
and Federal Building, 219 Dearborn Street. 
Served: 
Cahill, Gordon, Sonnett, Reindel & Ohl - 11-26-71 
1i-11-71 
Sidley & Austin - li-1--71 


12-7-71 
Application by respondent (1) for issuance of 
@ subpoena duces tecum directed to the 
Secretary, Federal] Trade Commission, for 
the’ purpose of producing for inspection 
and copying certain documents; and request 
for vacation or modification of order 
authorizing the taking of depositions; and 
further request for oral argument on thic 
application. 


Answer filed by respondent (2). 


Reply by counsel supporting complaint in 
opposition to motion by respondent (1) for 
vac> ton or modification of order 
authorizing the taking of depositions, and 
their applicaiton for the issuance of a 
subpoena duces tecum for the production of 
documents. 

Mailed: 
Cahill, Gordon, Sonnett, Reindel & Onl 
Sidley & Austin 


Motion by respondent (2) for modificat ton of 
order granting application for taking of 
depositions, and request that the 
depositions be resceduled tor an 
appropriate time not less than sixty days 
after the previously scheduled date of 
December 1, 1971. 


é 


Reply by counse] supporitng corpleict ta 
opposition to motion by respondent (2) 
fer modification of order granting 
application for caking of deposit ions. 
Mailed: 

Cahill, Gordon, Sonnett, Reindel & Ohl 
Sidley @ Austin 
Walter W. Kocher 


Hearing examiner's order denying motions by 
respondents for wodification or vacation 
of order authorizing depositions, etc., 
and denying application by respondents for 
the iseuance of a discovery subpoena 
directed to the Secretary of the 
Cotittaston: 

Served: a 
Cahill, Gordon, Sunnett, Reindel & Obl - 
11-2¢-71 
Sidley & Austin - 11-26-71 
Walter W. Kocher - 


Application by respondent (1) for issuance of 
@ subpoena duces tecum requiring 
respondent (2) to produce certain 
documents for inspection and copying. 


Hearing exaziner's order setting prehearing 
conference for January 12, 1972 at 1 p.a. 
Washington, D.C., Room 332, Federal Trade 
Comnission Building; aad directing that 
conference will be stenographically 
reported. 

Served: 
Cahill, Gordon, Sonnett, Reindel & Ohl - 
12-13-71 
Sidley & Austin - 12-10-71 
Walter W. Kocher - 12-10-71 


Hearing examiner's certification of applicaten 
by counsel supporting complaint to certify 
to the Commtasiow ot the retunal ef a 
deponent witness to testify under a 
subpoena ad testificandum; with 
application to certify question to the 
Commission and cupy of CXID 165. 

Served: 
Cahill, Gordon, Sonnett, Reindel & Ohl - 
12-20-71 
Sidley & Austin - 12-20-71 
Walter W. Kocher - 12-19-71 
William N. Braun - 12-20-71 


(Cont'd on sheet 2) 
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| Angwer ty Willis= §. Brow, Purtitt « ‘ ¢ pemtont (ij for 
Calkins, 135 South La Sall+ ftr--t, frplificeti r wd clarifionticn ef the 
Chicage, TLl. 60603, etternc,: for 
Jeseph F. Malone, to the arr ii ation by 
counsel supporting complsint fr 
certification to the Cor irsiin of the 
refusal of deronent wits 2: t. testify 22072 Repl; '. un pgs Pilar 
wader @ subpoena ad test’ Si-aniw. Pew st .% oy mient (i, fer 
sirplificatica and clurificaticr. 
issues. 
Mal ied: 

16-72, Order corpeliing Joseph F. Malone te give. Gebill, Gerdcn, Sunmett, Reiniv] & Ohl 
testimony and provide suvh «ther Sidiey & Austin 
inforration es may be specified by the Walter @. t. cher 
hesring examiner, this crder tc tecone 
effective ac provided in Title 14 
U.S.C. 40C?. 

Serveit 3-8-72 Crde> ty Dir--: r, i Hxaniner' ec, 
Cahill, Gcrdon, Sonnet:, Reindel & Uhl « app inting = act it..te pearing examiner 
1-10-72 T. b. ven Frenne, 
Sidley & Austin - 4.44.71 { Served: 
Walter W. Kocher - 1-1¢-7. Calill, Gerd n, Sonnet+ » Reinde! 
Willies N. Brawn - 1.10.7: & Ohi - 1433.7 
cidiay & nw. ti 
an ter W. 


1-19-72 Hearing exaziner': order s¢'*ing hearing 
Fetrary 9, 1972, at 19 4.7., 
Washington, D. C., Room 232, 28-72 Hoaring exaris re re: 
Federai Trade Cormmissi pee rin: foren rai 3, 1972 
6th & Pennsylvania Avenu:, 1. wW. C te April 73, i972, at % 
take deposition of Joseph *. lone, war! amy bi 
Served: 110% Butid: n 
Cahill, Gordon, Sonrett, Reinde]l & Ohl - 
1-21-72 
Sidley & Austin - 1-24-7: 
Walter W. Kocher - 1.. ; 
Joseph F. Melone - 1.2 Sidley & Austin - 3-31-7z 
William NW, Braun - 3.24-7° Welter W. Kocher - 3-30-72 


3 
*, 11tn & Fe 


1-18-72 Request by respentent (2) f r ~18- Hearing «xa: 
simplification and clarification of pret 


enving 
issues with respect to Sunt ITI, at 


100 p. 


rei Tia Mes Soi 
vania Ave., 


1-28-72 Response by counsel supporting complaint to 
request ty respondent (2) ¢-r 
simplification and clarification of 
issues as to Count ITI, 
Mailed: 
Cahill, Gordon, Sonnett, Reinde!l & Ohi 
Sidley & Austin 
Walter W. Kocher 4-19-72 Request ty we 
Tespondunts * 
lesu: or) 


BEST COPY AVAILABLE | 


‘ 


Keering 


seonE NE on roverce #4de 


variner's - 


| Rearing evaviner’s pretective rier 

{ eovering documents turned rer t 
gurrcrting corplaint ty “4 

ne., doe Tittle & 

apercarket, 

Christ pher 


Purgere “uperrarket 
fxd Senter, = 
a, 
« I$ 


wiie 


arned 
mplel 


preteartr 


Sidley & Austin 

walter *. socher 

Soot Lad Poods, t aire 
linit cr qu 
with certificate 


t <i, 


ri 
: —_ 
OOOCCS . 
HISTORE 
Cole of nepaest ig somes = upporting i Resy-nse ty > ungel 2 Me > 10-20-72 . Answer i: 


complaint for admissions ty rospoandent (1), 
with attachnents. 


' 


i 
| 


* 
& 
‘Copy of request by ccunsei supporting 
| complaint for admissions by respondent (2), 
{ 
i 
[ 
i 
* 


with ettachzents. 


9-19-72 | Request by respondent (1) ror permission to " Adednt : 

{ Sle reply to answer by counsel supporting rer oily 
complaint in opposition ts motion t» Mentewnecr Coiry Ti 
dismiss Count 1 of the complaint; with t Sect Tat Footy Ines 
attached reply. : Subeegy 

CARTY, GY 
| Weta. 
{ i Sidley & ¢ 
9-19-72 | Administrative lew judge's order denying Nnlter % 
| motion by respondent (1) tc disnias Sect lad F 
} Count 1 of the complaint. 

; Sarved: 

| Cahill, qSerdons Sonnett, Reindal & Ohi 

921-7, * 10-13-72 Motion by respondent { 
Sidley & ae! = 9-22-72 cenploint, and for 
Walter W. Kocher - 9-21-72 


wi 0 ‘ Rd SSP 1 teder 1). ins L 19-25-72 Aas 
9-20-72" | Administrative lew judge's order granting i s i : i 
request by respondent (1) for ipormtdeion related rel 
to file reply to enswer Wi 
supporting complaint oppes 
dismiss Count 1 of stig co al Pay 7 H ; 
Served: 10-16-72 | Administrative Jaw i 
Cehill, Gordon, Sonnett, Reindel & Chi = Octcter 20, i 
9-21-72 complaint te file anower te 
TAdlay & Aachin - 4-22 72 4 respondent (VY) Cor atin t 
Walter W. Kocher - 9-23-72 ‘ Served: 


Canill, Gerd My ot 


L772 Request by respendent (1) * r pernissicn to 
appeel administrative Law !wige's order 
denying novion to dismiss c-mplaint. 


i 10219292 Mdtivn tig euauitel oc : ; 
regi: stin fp adrini hive Jaw ire ! 40—25-72 Mo 
9-28-72 Answer by respondent (1) fr admissicnc, leternine the suf: ie iarene 208) & 


with certificate of servi-~. reurendent {i} 
With attach: outs 
CServeds 


| 

Answer by respondant (2) in oppesitinn ¢ 
request by counsel supporting eonploint fur 
edmicojcone. 


| 
| 


tet: 


O00006' 


RISTORT ca Faris Y" 


Opposition by counsel supporting c =plaint 1CmjO~72 | adzinistrative law Jutere crder divesting 
to meticn by respendent (1) for ivave to the tarties te file wer lef: 
brief and argue issues raised by '- # ee ce. “0 . poview 
certifying various matters to the ; Whether tert mein, HF 
Commisgicn, etc. t is factual:y relat. it 
Mailed: preeeedine with!n ti 


Cahill, Gerdon, Sonnett, Reindi & page Sie) of the 
onl _ : «cedure Act. 
Sidley & Austin ber vea? ye 
‘ Cahill, Grd ny 0 an 
Walter W.Kocher mee Eos 3 
€h) = 11-2.72 
Sidley & ‘netin - 11.3-72 
Walter W. Kocher ~ 14-2.72 
Letter dated October 21, 1972 (treated as a 
rotion) by respondent (1) for a return 
date cn sutpcenss issued to 


11-3- is Sve faw Judee Soh ' er 
Jewel Companies, Inc. 3-72 Administrative law hrup's crder 


certifying t= the “x tsricn dep siti 
of certain witwasser taken on 
December 1, 2, 3, 1°7) and 


7 7 172, with at 
Motion ty respondent (2) to dismis: ‘ eeewery 2x Wi Je 


y of counsel supporting 2 apiaint. Adninistrative 
Count III cf the complaint. Served? F i Ahe evident 
Cahill, Gordon, Sonnett. Feindel & Nevert«r 
Chl - 11-7-72 Serves 


Walter W. Kecher - 


complaint as to Count III, with 


| f Sidley é Austin -21- : Cat 
i 
t 


i H 
‘ es { 

attachrents. peer 3 : 

order dir- 2 fe: fii. 

to wheth d C Docket lio. sy 11-13-72 

is factual; related t 

preceeding within i! 

Secticn 5{c) cf the 

Precedure Act. 

Mailed: 


| Administrative law judge's order setting 
| subpcena return date cn subpoenas directed 
; to Jewel Companies, Inc. dated 
ily 972 2, 0 j : 
| oe 7k ale otis aed 70 Ganili, Gerdon, Sennett, Helndel & 
| Washington, D. C., Reom 7314, i ee ee hee = 
| 1101 Building, 414 - 11th Street, New. | | oe es 11-17-92 | Seppletenta® + 
| 
' 


Re ? 
Cetcber L?Te and fiiei 


Sarverds MetbemW< Koches complaint ¢ 
Cotili, Gurdon, Conmett, leindal & d : H tM 

Ohl - 11-2.72 2 
Sidley & Austin - 11-2-72 
Walter W. Kocher - 14-2-72 

Jewel Companies, Inc. -11-2-72 


} 

‘Statement of respondent (2) in ans 
administrative inw 2 
parties to fiie vis 
Bordon Co. FTC Dre 
related to the inst 
the meaning cf Sect 
Administrative fr 


% 

10-30-72 Motion by respondent (2) for order ~ rpealling 
complaint ccunsel tc identify and specify , 
certain reports and files. i 


11-20-72 
it-2=72 — Amawer ty sounned sun 
motion Ly rezpondes 
Ceunt TIT of the ec 
Mofled: 


I 
: 
10-30-72 | Administrative law judge's order ai! urning,’ 
| until further notice, the culpeens return 
| dirccted to Jewel Companies, Inc., which Gakili “conics 
{ wae provicusly scheduled for hl oe ¥ 
Hover.ter 8, 1972. Sidley & 21 ‘ 
Sorveds halter W. K cher 
Cahill, Gordon, Sonnett, Reinicl & : 
| Chl - 11-2-72 ; 1-21-72 
| Sidley & Austin - 11-3-72 
| Welter W. Kecher - 11-2-72 
Jewel Companies, Inc. - 11~3-72 


ee 


Histet.: 


et ee 


{ 11-22-72 ‘order ty Director, Administrative Lav Juiges, 12-1%-72 .} 
f 


; tppointing substitute Atinistrative Lav 
_ Judge E. P. Schrup. 
' Served: 
i Cahill, Gordon, Sonrctt, fieinde! & 
: Ohl - 13-27-72 
Sidley & fustin - 1: .>-L-- 
Walter W. “ocher - 11-27-77 


Motion by respondent (2) to set aside the 
appointaent of Aduinistrative Law Judge 12-29-72 
Schrup as aduinistrative law judge in this 
proceeding. 


Adriniatpative law judge's order disceting 
| @ounsel prepare and file a wore 6 oer 
; before Vocenver <0, L'/7 re factual matters 
and respondent parties are further directed 
to describe and indicat- any pend 
proposed discovery matters required of 
completion defore the ¢o=mencenent of the 
presentation of the cas:. 
Served: 
Cahill, G:rdon, Sonnett, heindel 
& Ohl - 12-7.72 
Sidley & Austin - 12.7.72 
Walter W. Kocher -.1-- 
‘ 12-29-72 


Administrative law judge's order withicawing 
fron the matter pursua:t to Section 3.4<(¢)} 
of the Comuissicn's Ruiss of Practice for 
Adjudicative Proceedinc.:. 

Served: 
Cahill, Gordon, Sonnett, keidel 
& Ohl - 12-7-72 
Sidley & Austin - 12-"-7: 
Walter W. Kocher - 17-77-77 


‘Onder by Jirector, Adminitrative: Law Jwiges, 
appcinting substitute Alcinistrative Lav 
Judge H. R. Hinkes. 

i Served: 

| Cahill, Gordon, Sonnett, iteindel 

& Ohl - 12-9-72 
Sidley & Austin - }7-°-72 
Walter W. Kocher - 1z--_72 


‘ 
12-11-72 Administrative law judge's orb airocting 
ewansel to comply with +: 
Reveuber 90, USi reqs 
certain nemcranda. 
Served: 


& Ohl = 12-14-72 
Sidley & Austin - 12-'1-": 
Walter W. Kocher - | - . 


Me~ 


re 

te presents by ¢: uacel supn 
spleint In support -f Count 

complaint, with prop rod ord, 


ra tnint in 
wnt (2) for 
*ecum tr 


directing 


‘ be held 


& A] 


pepe 


, Mction ty respondent (o' for issuaner o- 4 ee Bergen by gqeeit 
subpoena duces tecum directed to extensi 
Geoffrey EH, Moore, Commissioner, t star faqpen cyt be yee reese t fi: 
Sureau cf Labor Statistics. tinecs Viste" ee tine 


* pe i «4 = * ae : ‘ ‘ 
fn opprriticn ¢: ticn. ty rr tien" ' 


t 
| 
ae ty respondent (2) for issuance f 5 
} subpoena duces tecum directed to 
| Bruce M. Graham, Deputy Administrator, 
| Statistical Reporting Service, : 

Department of Agriculture. ‘ 
P Metiin by resp ndent (2° for Tenge t 
| i j withdraw its sotion fer orier 

Liing ol surt-: oerrpls 

Motion by respondent (1) to limit out -f-area : te etl ad esis ied cone 
| s evidence and additions ta the witness list. : ae : 
{ 
| 
| 
| 
{ 


sutaitted by counsel supporting compinint, : = 
with attachzents. 


Reply by respondent (2) 
' : moticns fil-d Januery 
Opposition by counsel supporting conpisint | : pegenerd of subpcenss 
to mticn by respondent (2) for iss.ance |} 
of a subpcena duces tecum directed t> 
Geoffrey H. Moore, Commissioner of [:bor 


8 
a 


Statistics, with “exhibits I & Il. : Wotica ty re 
Mailed: ; BG : 


. <f subrcena dnees te: 
Cahill, yes Sennett, Reindel & Chl ¢, = 


Secretary cf the Fri 
nactee *. ARSE Commission for produ 


'Response by Couns cuir supporting complaint in document: 1th attesch: ents: a a as 
7pp2sition to motion by respondent (2) fer ; a 
issuance of sutpsena duces tecum ener 
to i. R. Hitchner, Milk Market Adminiztrator 
Mailed: 

Catill, Gorden, Sonnett, Neindel & Chl motion by r : 
Sidley & Austin ! Court IIT cf the e 
Walter W. Kocher YS S@arecns 
Cahiil. Gorden, Senne 
2-15-73 


Sidley & ust! 
se by counsel supporting complai int in lias Wo ke hae a= 
send to motion by respondent (2) for sy ‘ 

& subpoena duces tecum directed 
Graham, Deputy Administrator, 
tical Reporting Service, 
Caited States Department of Agricult-re. 
Mailed: 
shill, Gordon, Sonnett, Reindel & Ci.1 : neu; Gan 
Sidley & Austin a ies 
Walter W. Kocher : ne in =e 


2-13-73 Administrative law jude 


Administrative lew judge's order on tie ty respendent t 
results of the prehearing conference of Served: ie 
January 31, 1973; and setting a furtier - Sahil 1 is Gerdea, fon 
pretesring conference for eke Go ee 
Fetrunry 28, aig. at, 11 a.m, Sidley = Austis = 3 
waetington, D. C., Room 7314 Weiter We Roche Sor 
414 “1th Street, Ne W., to 
arrangements for the commence 
hearings. 
Serves: 

Cahill, Gurdon, Connett, Keindel & “hi - 

2-473 ; 
Sidley & Austin - 2-7-73 
Walter W. Kocher - 2-64-73 


Statist! : 
Depart. 


a 
| 
| 
i 
| 
| 
| 


oe ee 


| 
i 
\ 
| 
| 
| 
| 


HISTORY 


mletrative jew iute 
ection ly recpapients ¢. 0 vf i hee : ig ee : 
list and "cut of area” vidense ¢ Be ere PR nee Se ie jt Nan 
counsel supporting: “int i : hi hee oe 
directing 2 unsel wt; Sai te 
te specify, in respet ¢ 
"cut cf area” eviden>), witch d-cunents 
they intend to use as roforring to other 
eitier cr markets on or bel re 
March 5, 1973. 
Served: 

Cahill, Gorden, Sonnet, % inde} 

3-1-73 
Sidley & fustin - 3-273 
Waiter @. Kocher - 3-1-73 


NEE eo 


Administrative lew judg 's order postponing 
prehesring cinferance ¢rom 
February 28, 1972 to “arch 21, 1973, at Teatied assis by resp nuent 64} request 
11 @.m., Washington, D. C., Rom 7312, by < ws i omy nin: for 
414-1ith Street, N. wW. banissiune, wits 
Served: 
Cahill, Gorden, Sonnett, Reindel & 
Ohl = 3-1-73 
Sidley & Austin - 3-2-73 ; pondent ¢. 2 Li of 
Walter W. Kocher - 3-1-73 G WHOS, AGiteg be 4 » subpoena 


Administrative lew judge's oo: ter pranting 

motion by respondent } Tor issuens: of Motien by rest onedent 

subpwene duces tecum directed te tims t March 75, 
H.R. HWitechner, Marker ¢ istrator, @mended biower t 
Chicago Reg-cnal Feders! ik Marketing supporting > onplad 
Order No. 30, Department ot Agriculture. 
Served: 

Cehill, G-erdon, Sonnett, Reinde] & 

Oh] = 3-1-73 
Sidley & Austin - 3.2.73 
Welter W. Kocher - 3-1-73 


orem er. 


ee eee 


Administrative lew judge's ocaor cianting 
motion by respondent (.) Yor issuance of 
Subpcena duces tecum ui! Lt 
Geoffrey H. Moore, Conmi NOt, 
Bureau of Labor Statistius. 
Served: 

Cahill, Gordon, Sonnett, Reinde! « 
Ohl - 3-1-73 

Sidley & Austin - 3-2-73 

Walter W. Kocher - 3-1-73 


0 mrt ac es eee ee 


| BEST COPY AVAILABLE | 


Cy EE nica see em 


HISTORY 


es 


| 


Administrative lav Juige's rier deny'tng 

motion by respondents tc iimit witness 

list and “cut of erea® eviden-s of 

counsel supporting ccrpiaint; oni 

directing ccunsel supperting complaint 

to specify, in respect t> iten 3 cf the 

"cut cf ares” evidence, which documents 

they intend t> use as cr ferring t> «ther 

cities cr markets cn cr tefore 

March 5, 1973. 

Served: 

Cahill, Gerden, Sonnett, feindel & Ohl - 
3-1-73 

Sidley & Austin - 3.2-73 

Walter W. Kocher - 3-1-73 


, Administrative lew judge's order postpon ¢ 


—_— conference from 
ebruary 28, 1973 tc Merch 21, 1973, at 
11 a.m., Washington, D. C., Rocm 7312, 
414-11th Street, N. W. 
Served: 

Cahill, Gordn, Sonnett, Reindel & 

Ohl - 3-1-73 
Sidley & austin - 3.2-73 
Walter W. Kecher - 3-1-73 


; 3-5-7173 


35-73 


Administrative iaw judge's order granting 
motion by respondent (2) for issuance of 
subpoena duces tecum directed to 
H. R. Hitehner, Market Administrator, 
Chicago Regicnal Federal Milk Marketing 
Order No. 30, Department of Agriculture. 
Served: 

Cahill, Gordon, Sonnett, Reindel & 
Ohl - 3-1-73 

Sidiey & Austin - 32-73 

Welter W. Kocher - 3-1-73 


Administretive law judge's order grenting 
motion by respondent (2) for issuance of 
subpcene duces tecum directed tu 
Geoffrey H. Moore, Commissioner, 

Bureau of Labur Statistics. 
Served: 
Cahill, Gordon, Sonnett, Reindei % 
Chl - 3-1-73 
Sidlay & Austin - 3-2-73 
Welter W. Kocher - 3-1-73 


pAdminiscrative caw Judge's vruer extending 3.6.73 
time t Mees! 7, W973. + unsel sucporting 
cumpleint “Tit? aAncwer te mrtion by 
reap ndent (1, 7 r & sulp onB Giracted to 
the Fedece” Trede Gomriccica. 

Served: 
Cahklil, Grd on, < naeit, Reimie: & 

sein - 32-73 


ue t 
. Kecher - 3-5-73 


| Motion by respondent (1) for extensi a of 
tima to Marci. if, 1973 within wich. to 
antwer 6° i . request ty ~ unsel 
supporting leint for admisolona,. 


‘Amended ance s by res: adent (1) to requast 
by counsel supporting «ompiatnt for 
admissions, with affidayi'. 


. 


rundcat (2) to mation of 
Inc., te quash subpcene ; 


' Response by r 
Jewol Conpen 
ducns tecus. 


i Molin by recy nt (2) fur extensi.n of 
time to March 15, 1973 ror filing 6n 
amended answer te request by counsel 
supporting corplaint for cdmissions. 


| Response by ccunsel supp rting co rptsint to 
! i lew Judge's —-rda: 
ification of certein 


rring to cther cities or 


in, Onnett, RPeindel & Onl 


ending 

(1) 3-14-73 
unsel 
‘fp adndcsions. 


for filing tnower to .canect by 


supp rting nplaint 


jon, Sonnett, teindel & 


Administrative law Jucge's 
dato < 


tates W. Kecier = 
Dean icods Co. 


St tach, 


subpoenas vue 


ments. 


ras: directiag 


en ee 


ww 


HISTORT 


Adcinietrative lav judge s order extordin- 
time to March 25, 197} to &. R. Hit cimer, 
Market Adrinisirater, to file moti-r t: 
quash cr limit subpeens duces tec. 
Served: 

Cahill, Gordon, Sonnett, Reindel & Chi - 
3-19-77 

Sidley @ Austin ~ 3-19-73 

Welter W. Kocher - +-19-73 


Motion by Peter J. Brennan, Secretary of 
Latcr, Department cf Leber, to quech 
Subpoean duces tecum issued ty respondent 
(2), with certificate of service, 


Commissioner, Pureau of Labor Statistig, 
Department of Labor, in response t- 
subpoena duces tecum issued ty respondent 


| (2). 


( 
} 
agent of Ben Burdetsky, Deputy 
‘ 


jClain of privilege confidentiality ty 
Alfred G. Albert, Acting <clicitor -f 

| Latcr, Bureau of Later Statistics, 

j Department of Lator regerding infcr#tion 

| requested by respondent (2). 


Additicnal response by respondent (2) to 
request ty counsel supporting ccmplsint 
for admissions, with affidavit attachei. 


jResponse by counsel supporting complaint in 
| cppesiticn to notion by respondent “*) 
to Federal Trade Commission. 
Mailed: 
Cehill, Gordon, Sonnett, Reindel & Chl 
i Sidley & Austin 
| Walter W. Kocher 


| 


Motion ty H. R. Hitchner, varket 
Aazinistrater, Chiceg. Hegional Fed-ral 
Milk Marketing Order Nc. 30, to quash 
subpoean duces tecum issued by 
respondent (2), 


| 
i 
| 
| 
| 


| 

Menoranduz in support cf motion ty Secretar; 
cf Lator to quash sutpoena: duces tecu 

| issued by respondent (2), with certificate 
of service and attachzent. 


for fosuance of cocond subpoena duces teu 


LIST. 


Adlendwm to ethos: ty; 
Market Adminirtret r, 
Federa: 


dese 


ef prehearing > afer 
and setting tentative 
June 1), 1973, in wa 
ecntinue fer three we 


the week of July 2, l'7'3 
Treome the week of Jitiy ° 


Washington, T. 0., July 
July 23, 3973, in “hi 
Auras? 4, VV7S, In be. 
conclusicn of case-i 
supporting cnplaint; 
the timetsiic andj sc 


bl 


3-25-73 p* Adminirtretive Jew july ts 


chief of resrenicnts vil 


later date. 
Served: 
Cahill, % 
3-26-73 
Sidiey @ f.ctin - 
Walter W. K 


Comments by cc 

regerding 

to dowel & 

of res 

Maile 
Cahill, Gorden, 
Sidley & Au.tin 
Welter W. K: chor 


Roply by respondent (7) t 


motion t 


subpoona duce: tecum directed to 


Bureau of lab r Stati 


Reply by reap ndent (7) ¢t 
cubp™ 
H. RK 


Chicago Rogione) Festern 


Re. 2 by respondent ( 
firct motion tor @ cub; 
Federal Trada Commi. si 


Additicnal response by tr 
activa by Jewel Conreni 
subpoena duces tecun. 


na duces tecum direc 
fitehner, Merkel fatmini 


Milk 


pondant 
Sy Teles 


t 


Sennett, Keindel & Uhl 


quash 


15 4-11-73 


Motion by recp oi: 
i of the 4 
Count Ii 


& (2) fF rorza.t 
Oi oS moticn & di ots: 
cr, in the sltemetive ¢ 


certis! :atica «2 thet daniel ¢: tis 


Commiccicn, wit: 


(eont'd 


' 


mxcidits a end 3. 


“id 


eee ee ee ee Fg 
Ne yee ce ge 


es oe eee ee 


MISTOR: , § 
Z ‘ 
3 3 ollie t a . * 
4-13-73 | Comments by counsel vrling complaint om | 4-25-73 Administrative lew Jude-*s order den 4 
ave ¥ ying 18- 
motion by respondent (2) for issuance of ; wotion by respondent (2) for ' 7 
firet subpoena directed to the Secretary, ' reecnsideration or certification of order! 
Federal Trade Commissicn. z denying its motion to dicmiss Count III 
Mailed: ‘ é cf cuepleint. 
Cahill, Gordon, Sonmett, Reindel & Chl ' Served: t 
Sidley & Austin Cahill, Gordon, Sennett, Re'.del @ Ohl $ 
Walter W. Kocher ; 4-27-77 ; 
Sidley & hustin - 4-30-73 j 13.7 
Walter W. Kocher - 4-27-73 ; i 
es 
4-17-73 | Administrative law judge's order ruling on : 
motion by respondent (2) for a subpoena : ; 
directed to the Federal] Trade Commission. | $-8-73 | Administrative lew Judyu's crdar scheduling’ 
Served: . bearings to bogin as follows: P 
Cahill, Gordoh, Sonnett, Reindel & Oh} June 11, 1973, et 10 a.e., f 
19 774 WOM, Be Org Rog TI42 
uti @ dustyn = 4-80-19 416 - 110. 'rireets W Wes July 9, 1973, at. 
Walter W. = 4-19-73 10 a.m., sav‘dington, D. C., Reom 7312," 
414 = Vith Strost, NM. W.5 July 16, 1973 | 
| et the Chicago Regicnal Offica, : 
, | Room 1437 - 55 E., Monroe Strect, } §-21-73 
4-18-73 Administrative law judge's order ruling on | Chicago, 111.; and the casa-in-chief will’ 
! motion by respondent (1) for the issuance } | be continued during final wack cf t 
of = subpoena duces tecum to the hearings in weshingtcn, D. C. scheduled ; 
Federal Trade Commission. # | for kugust 6, 1973. 
Served: | Served: 
Cahill, Gordon, Soanett, Reindel & Ohl i Cahill, Gordon, Sonnett, Reindel & Ohl- 
29-7 | sidiy P hurtin = 1-73 
Sidley & Austin - 4-23-73 Walter W. Kocher Seer j 
Walter W. Kocher - 4-23-73 5-14-73 | Motion ¥ rospondent ( or cancellation 
) of hearing set fcr June 11, 1973. j 
j 5-24-73 
} “-18-73 | Administrative law judge's order denying | ‘ H 
i motion by respondent (2) for a second 5-16-73 | Opposition by counsel Supporting complaint ; 
subpoena duces twucm directed to the | to motion by respondent (2) for i 
Secretary of the Federal Trade Commi ssion.! canzallation of hearing date. ’ 
Served: i Mailod: j 
Cahill, Gordon, Sonnett, Reindel & Onl Cahill, Gordon, Sonnstt, Reindel & Ohl 
f 4-23-73 | Sidley & Austin t 
Sidley & Austin - 4-23-73 1 | Walter W. Kocher ' 
H Walter W. Kocher = 4-23-73 i ‘ 
! 
5-17-73 | Administretive law judge's order denying | saben 
Administrative law judge's order denying | ; — id de onan (2) for cancellation 
motion by Jewel Companies Inc. to quash | oad sae on ek { 
subpoena duces tecum dated i meee s ; t 
February 6, 1973 issued by respondents. | H wae es Naat Reindel & * 
Served: ie / esa 2 eae i 
Ganil1, Gordon, Sonnett, Reinde? & ona + | ee ee es t 
| - 4 ' 4 
- - J 
tater, anes aks f 5-10-73 | Admintsiteatives Ine Jalirnts pentiwtive ardor 
bs alae regerdlag dwunants produced by Jewel = 
McDermott, Will & Emery - 1-27-73 : Compenio:, Inc., in rzsponsu to cubpoene - 
he 4 duces tecum. 3 
Secsaas ¢ 6-4-73 
| 4-25-73 | Response by Market Administrator, i me: yogis. Sonvatt, Reindel & 
j H. R. Hitebner, to reply of respondent (2): Sidley & ie. 521-73 
" 4 ” ted - nin 
to motion to quésh subpoena. Walter W. K-cher - 5-21-73 
{ McDerm>tt, Will & Emery - 5-21-73 : 
: ! 6-4-73 


| 
| 
| 


* 


Adainistretive lew Judge's ordur Seaying 


HISTOR? 


ation by respcnimt (1) fer isruames q 
of @ eabpcens dire: terum eooking 
interview reports. 
Sarvel: 
Cae it Gorden, cenastt, Koindel & 
Sidiey @ Wuitin ~ 5-22-73 
Walter @. Kecnar - $-21-73 
Adzinistretive lav judge's order 
meticn by respcasent (2) for the iesiwy 
of @ sabpoene duces tecum fer the r 
prodiction of interview repcrts and - 
applicent letters. 
Servea: H 
Ceahiil, Gorilon, Sonnatt, Reindsl & M4 
Ohl s 5.23.79 
Bidicy & Misty - 5.23.73 Y 
Welter W. Kocher - 6.23.73 


> 
sete 


Motion by counsel sapp-rting 2-mpletnt ¢ 
for tha adninistrative law juice to 
teks officiel n-tice, with attechosnt. : 
Servel: 

Cahill, Gordon, Sonnett, Reindel & 
Ohl ~ 5-23-73 
Sidiey & Austin - 522-73 


Multae We Xecher =" 6723273 


Administrative iaw Sudzets crier 
quashing sulpeens duces ¢ served 
upen the Eureau cf Letcr Statistics, 
c 1 States Departzent cf ‘ater. 


Serve: ie 

~— Cahill, Gordon, Scnnett, Feindel & ‘ 

Ohl - 5-30-73 \ 
Sidley & Austin - 5.3).73 


Waiter W. Kocher - 5.3¢.72 
Gecffrey H. Moore - 6-1-73 


¢ 
Administrative lew judge's crier aenzing 

notion ty resperdert {.) fc: issuance: 
of sutpoens duces tecu: fcr certain 
Cormission's data. 
Served: 

‘sll, Torden, Sennett, Yeindel & 

chi = 5-31-73 
Sidley & Austin - 6-1-73 
Walter W. Rocher - 6.77.72 


Request by respendent (.:) Sor adiiticnal | 
time te re.pcond . sotion by couasel ‘ 
Sapperting complatat te take off". 147 


notice. 


Respens2 by respondent (1) to action by 
ceunsel supperting corpleint t> take 
efficial notice. 


| peepoase ty veopentent (2) to motion ty 
ccunsel supporting ecmplaint for official 


nitice, 


6-27-73 | Order and opinion placing the administr.tive 

law Judge's subpoena duces tecum 
directed to the secreiary of the 
Commission on the Commission's docket for 
review; quashing said subpcensa in part; 
end returning said subpoena to the 
adrinistrative law judge for further 
ection consistent vith this opinion and 
order. 
(Commissioners Engman, Dixon and Jone> 
voted in the affirmative, Commisaioner 
Denniscn was recorded as not particip.ting 
by reason of atsence; and Commissioner 
MacIntyre did not participate, ) 
Served: 

= Sonnett, Reindel & Ohl- 

Sidley & Austin - by A Jy | 

Walter W. Kocher - 


7-10-73 | 


ween 


8-3-73 + Adtiinistrative lay ivdge's notice of hearing 
scheduled for August 3, 1973, at lo a.m, 
Westington, D. C., Roon 332, : 

| th & Pennsylvania Avenue, N. W 
Served: 
Cahill, Gordon, Sonnett, Reindel & 
Chl - g.g.73 
Sidley & Austin - 
Yalter W. Kocher - 


6-8.73 
8-8-73 
No 
6-3)-73 |Administrative law judge's order setting 
| Septesber 1C, 1973 as time fer A &P to 
subcit to complaint counsel and the 
adrinistrative law Jwige « proposed dite 
for commencement of case~in-chief, with 
ctizate of tigre of such hearing and 
preposed location and diresting Borden 
te file e sis! ir submission within five 
days fcllowing receipt of submission of 
ccunsel for respondent A & P; and further 
directing complaint counsel to respond to 
Propesa.s of counsel for respondents within 
five deys after receipt of Borden's 
| proposals, 
| Served: 
{ Cahill, Gordon, Sennett, Reindel & 0+] - 
} Fnke 73 
H Sidley & Austin - 9~4-73 
j Walter W. Kocher - 94-73 


cae QO0O0 Hiss 9 


Adetristrative law dvdge’s avtice dire: in- 
tint Rhewrlags wlll be res mu on et her, : 
A973, rt a Line nm piace *> te set, 
Served: 

Cahill, Gordon, Sammett, Keinde: & onl - 
Se] 72 

Sidley & Austin - G1 4.74 

Walter &, Kocher - 11.73 


9-7-7} 


9-24-73 Proposed triel schatule fur the pres ntation 
of its case-in-whief subaitted by 
respondant (1). 


9-28-73 Proposed schedule rutmilied by respend-nt 
(2). 


10-3-73 Response by counsel supporting compleint in 
opposition to proposed trial schedules by 
respondents. 

| Mailed: 
Cahill, Gordon, Sonmett, Keindel & Ohl 
Sidley & Austin 
Walter W. Kocher 


10-4-73 Administrative law judge's order setting 

prehearing confercace for October 16, 1973 
at 10:00 a.n., Wuchingten, D. C., 
Roos 7312, 1101 Building, 414 Eleventh 
Strect, H.W. 
Served: 

Cahill, Gorden, Sonistt, Reindel & 

Ohl - 10-10-73 
Sidlyy & Augtuu - 16-11-73 
Walter W. Kocher - 10-10.73 


10-4-73  Administrutive law judro's ontor setting 

hearing to befin (etobar 73, 1973, at 
10230 a.m., Washinton, D. C., Roo Tid, 
Postal Service Ruildine, 1°th & 
Pennsylvania Avenu> ‘I. «, 
Served: 

Cahill, Gorden, Sowiott, Reindel & 

Ohl - 1-7-7 
Sidley & Ausvin -~ }1. . 2 
Walter W. Kocher ~ j¢- 5 .-: 


(Cont'd. on Sheet 6p) 


ay 1, 197, 


(cont'd. cn steot >, tra 2-2 


ee SR nan 


4 


11-27-73 | 


j 


| 


11-29-73 


| 
| 
| 
| 


11-29-73 | 
! 


| 
11-29-73 


12=3=73 


V2=4-73 


acces: ty rocpcemient ' 


Liits 
Cahill, Gerden, Sn 
Ohl < 1i=21-73 
Sidley & Avstin ~ 1'-. i-7? 
Walter @. Kocher - 11-21-73 


tt, a 


Administrative law judge's crder tuking 
official netice of ccurt juirement, 
Served: 

Cahill, Gordon, Sonrett, Reoindel & 
Ohl » pag ot 
Shijmg & Mustin = 1-90-73 
Walter W. Kocher - 1'-.9-73 


Motion by respondent (2) to : 
of the testimony of Mirvin 
Arnold Helin, with sffidavi 


ctrike tie 


Motion by respondent (2, + 
tostimony of Jchn Kukimss, 


Motion by respondent (7) to distics Count 
III of the Complaint r fcr a stay bused 
on the Cemmissicn's fuilure to comply 
with its procedural rules, with 
exhibits A. thru E, 


Motion by respondent (7) tc dis 
Count III cf complaint ‘or 
proof; and request fcr “ral 
this moticn,. 


, Motion by respendent (2 


orhibltr. 


Memorandum ani moticn by 
dicmics Count III of ' 
appendix A. 


argument on." 


12— 1873 Feo nce 


- ¢t 


ern 2° 
with the presadurs! 


Mai led: 
cnt. 5) 
thi 


rules, 


Pe var 
mhets, w 


Sidley & Auctin 
dalter w, Fi dor 


eortain 
Mailed: 
Cahit 


12-20-73 


~ ot 
t 


Ma tlels 


Csabhil 
Cabiil, 


a 
sertsar 
f 


werden, © 


Sidicy &@ auctir 


Walter &. 


* 12-20-73 | 0; 


Kechor 


prina 


(3) te The Ph 
‘cived 


laint 
nrdents 


heindel & Ohl 


*nplaint 
icmiss 
Tavis case. 


1+) & Ohi 


HISTORY 


- eppesitien to request by responien: i.) by respondent (5), o!! 
fcr oral argument on motion for a «tay 
ef preeecdings. 
Mailed: 
Cahill, Gordon, Scnnett, Reindel & |b! 
Sidley & Austin 
Walter W. Kocher 


| Arever ty cvunsol oupperting comptnain: 1; : Pretec +b ar ee wtyt 
' 
j 


Walter «. 2 


Oppesiticn by counsel supperting compiaint 

to request by rerpondent (1) for 

pernissicn to file replies to Sidle “tin 3-574 \Adminictratiy 

cppesiticon to motion to strile «ortain i lter #. Koe * ; moticn ty 

exhibite and cppesition to motion t | geile. 

Ateries. SuresAs 

Maia; eels 1. 
Gantil, Gordon, Sonnett, Reindel & Si.1 degaT feiminictestive Ive july be te oer | 
Sidiey & dustin 


Walter W. Kocher emics v ll ert CMpasint. Walter a. 


Administrative law judge's motion 
scheduling @ prelearing conference fcr 
January 30, 1974, at 1 pP.m., 
Washington, D.C., Room 7312, 

414 = 11th Street, H.W. 
Served: 
Cahill, Gordon, Sonnett, Reindel & 
Chl = 1921-74 
Sidley & Austin - 1-21-74 
Walter W. Kocher ~ 1-21-74 


Sidley @ Austin .~.- : M11 7% 
Walter @, Kocher 


?=?71-74 Adminictrative law Judie 
hearings t i 
1C nawm., Wart 
We 22~74 Administrative law judge's order denying 414 L1lth 
Bolicns by respomtonts te otebke Serveds 
testimcny of Dr. Kuhlman. Cat 
Served: Chi = 2-05-76 
Cahill, Gordon, Sonnett, Reindel « Sidley & Austin = 6-01-74 
hl = lethe74 
Sidley & Austin ~ 1-24-74 
Walter W. Kocher - 4-TL 
Jchn Kuhlman - 1-24-72 


Walter W. Focher - 


Reply by respondent (1) tc oppesaitior 
counsel supporting ccmplaint to it 
soticns to strike certain exhibits «rij 
to dismiss ccunt III of the complaint. 


Aaprii is, 
@arhington, B.t., ! 
{ 414 = Lith Street, Nou. 
| Served: 

H 

Hseuant by respondent (.) for admics! 

; ceunsal supperting complaint as t 

facts. 


\ 
| 
{ 
| 
| 


Trial trief subuitted by respondent ( 


| 


ea 


3-28-74, 


©000!6 


~~ . = zs Penta a 


HISTORY 


i Motion by respondent (0) for incusnes of 
subpoena ad testificendim directed to 
Robert Thomas. 


| 


| Motion by respondent (2) t+ determine the 
sufficiency of responce by coumre) 
supporting complaint tc request for 
admissions. 


| 


| Hettee by respondent (2) ur iccunnce of a 
| Subpoena ad testificandun te ceunsel 


| fo 5 at hig COMPLAIN ty wbememglagucpaanedbe 


Anaver by counsel supporting complaint in 
opposition tc motion by respondent (2) 
to determine the sufficiency of response 
to request for admissions, 

Mailed: 
Cahill, Gordon, Sonnett, Keindel & Ohl 
Sidley & Austin 
Walter W, Kocher 


| Request by respondent (1) for admission of 
truth of relevent matters by counzel 
supporting complaint, with attachments, 


Response by counsel supporting complaint in 
cpposition to motion by respondent (2) for 
the issuance of a subpewna ad testificandum. 
Mailed: 

Cahill, Gordon, Sonnett, Reindel & Ohl 
Sidley & Austin 
Walter W. Kocher 


| 


| Adminioteative law judge’: order denying 

motion by respondent (2) fer the issuance 
of subpoena ad testificandum directed to 
counsel supporting comp'nint. 
Served: 

Cahill, Gordon, Sonnett, Roindel & Chl- 

4-10-74 
Sidley & Auntin - 4-10-74 
Walter W, Kechor - 4-19-7/ 


. 


Administrative law judge's order cn m tion 
by respondent (1) to determins the 
sufficiency of response by counsel 
supporting compleint t- its request * 
admissions. 

Served: 
Cahill, Gordon, Sonnett, Reindel & Chl- 
4-10-74 
Sidley & Austin - 4-19-7/, 
Walter W. Kocher - 4-7-74 


, 3-17-74 


tPhectien er art es purtioe sepinint 

t request by recpeni nt (1) oo 

telat t . 

Mei iess 
“sthli, 
Sidley % tu. tin 
erlter a. Ke her 


ieited tf @ Chi 


: capper’ ine complsint 
pote erin requ ty rep dunt (2) 
ef Mriscciar, 

ablevds 

Cu:tlt, Gorton, Sonnett, Rejndei & Ob] 
lthey @ Auctin 

Walter Wy Reotag 

Mevurmitt, Wiil @ tmory 


Mem-rundum © ted by counsel cupporting 
ce mpinint ition to the anmission 
in evidan ertain portions of 
‘propecod il A-b and particularly the 
figures app-sring in Column > thereof. 
Mailed: 

Shh, Geedon, So cnett, finde’ @ Ohl 
Sidley @ Auctin 
Walter 4. Kocher 


| Adminictrative law Jud‘: notice 
j Scheduling additional hearing for 
June 7, 1977, at 10 ete, Ans} ington, D.C, 
Hoom 7310, 414-11th Ctrest, Ny i, 
Served: 
Cahill, Grin, Sonnett, Reindel & Ohl- 
Sa S114 
Sillay & Austin - 6-3-74 
Walter Wo Kocher 2 Sesle? 


’ 


Admini. trative: 
exhibit 
Served: 
Cahili i} rion 5 te, 
t= 7h 
Sidley & Austin - 6-/-74 
Salter @. Ko sher @ (2 oT, 


Adminiotriti 
heurines wi! 
10: 20 a.m., 
414 1fth Ft, & 
Served: 
CaLdli, Gerd-n, 3 


(coal.'d on revarse sik of onset) 


197 039-98 - 


Ima, By 1% VE e WG 


Murch §, 1975 -7793}-98_¢ 


(orel arg) Fed, .5, 


/ 


RESP, A&P EXHS. 
RESP. BOD 
REJECTED EXHIBITS 


exis. 


trative law juige's order scheiul ing 
hearing for July 31, 197, at 10: .m., 
Washingt n, D. S,, Roow 784, 
Federa! ne Commission Fidg., 
7th end Pennsylvania Avenue, H.W. 
Served: : 
Cahill, Gordon, Sommett, Reindel & (hi - 


Sidley dustin - 7-26-% 
Walter W. Kocher = 7-26-74 


Ba Ge 7K Objections by counsel supporting comr!sint 
te receipt of RAPX 1C@A-R, 130A-P an; 2OC-F 
Mailed: 
Cakitl, Gordon, Sonnett, Reind«] & bh} 
Sidley & austin 
Walter ¥. Kocher 


Objections by counsel Supporting complaint to 
receipt in evidence of Mr. Havemsyer's cost 
Justification exhibits and related oxhibits, 
with appendix A, 

Mailed: 
Cahill, Gordon, Sonnett, Reindel & Ohi 
Sidley & Austin 
Walter W. Kocher 


| 
| 


Pie by respondent (2) for an order placing 
certain exhibits jn Sanars. 


= nse by counsel Supperting complaint t 
motion by respendent (2) for order placing 
certain exhibits 18 CAMERA 
Mailed: 

Cahill, Gorden, Sonnett, Reindel & 
Sidley & Austin 
Walter W. Kocher 


Dateien law Judge's order granting 
| Ail CAMESA status to AA P Exhibits 534 F 
| 133 © (buttermilk vormula only) 134 4 
(Except the formule for two 
| 134 B; such status will expire August 
| Served: 
Cahill, Gordon, Sonnett, Reindel & 
a 
Sidley & Avstin - 
Walter W. Kocher- 


hl - 
5-74 
Me 5— 74, 


Memorandum by respondent (1) in support of its 
| offer of proof relating to the Sloverscn 

| time standards. 

| 


—— en 


oy omg 
. nei sé», Sl 


A there “og 


enka S, JRE: 2. 


and ~ 


percent silk) § 4 
4977, 


9.37% ‘tVAT4 | Adminletrat ire 


that obser! 
“caplain. ' 
ASD a 
were mn’ 5 
airectinc « 
will, 
Cornish 
@xbibit: cz 


Pooeipt 


9 1-74 Memoramlum by re. pomieni, ia” 
objections by ccuns: iT 
to Mr. Havemeyer's cost 
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comp aint to the ree gti no eviaen 
certala exhibits sre (overruled and Lahibits 
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invoived in A & P cost 
list of exhibits. 
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Administrative law Judee'sc order scheduling | 
prehearing conference for December 2, 1974 
at 10:20 a.m., Warhinition, D.C. Room TH2y 
TAM Building, 414-1 Street, WW, 
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Gahill, Gerien, Sonnett, 
14-25-74, 

Sidley & Austin - Meiue?, 
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administrative law judpots order denying 
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414-11tn Street, NW. 
Served: 
], Gorion, Sonnett, 
a= 7275 
Sidley & Austin - 2-2 
Walter W. Kocher - 


rder setting 

dy at 6200 pom, 
11Ci Building 
ose record. 


c for March 25 
ton, D.C., Ro 
h Street, ! 


il, Gordon, Sonnett, Reindel & Ohl - 
5a 78 


Sidley & Austin - 3 
Welter W, Kocher - 


strative law judge's or 
rescheduling hearing for 
eloce record. 
Served: 

Cahill, Gordon, Sonne 
Re lS= 78 


= oxpeeniing andi 
ch <7, 1975 to 


‘ 


tt, Keindel & Obie 


———————— 
‘ 
HISTORY 


ote 


j Proposed findings of fact conelusion- 9° 
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12<1~75 Opposition by counsel sunporting compliint 

to motion by respondent (1) for leave to : 
lodge certain additional documents into ' 

the closed record of this case. a 
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‘Attorneys: it is dupe ‘out 1 
j b; va 
} Stuart S. Ball atuinistin: 
H. Blair white + it had juri 
Willian G. Schaefer, Jr. 
Willian A. McLain 
Sidley & Austin 
One First National Plaza 
Chicago, Illinois €0¢79 


Walter W. Kocher 

Borden, Inc. 

277 Park Avenue 

New York, New York 16917 


‘Summons and complaint by Borden, Inc., for a 
preliminary injunction, with attachmerts. 


(RDS 5-31-73) 68-73 Const Order: 
Denying m Lien by herder, Ine., 
injanetiion ciineg appeal. 


| 


sition by Commission to motion by Borden, { 

Inc., for a preliminary injunction, with ! 6-8-73 
| attachments. 6-8-73 Notier of appeal te the Unit tat. + Court 
| (RDS 5-31-73) of Appeals for the Seventh Circuit. from 
| the order of thir Court. dionissing the 
t elain of rier -, tor injunetive relief 
| for want F 
flotice of motion and moticn by Acrden, Inc., June 7, t7e4. 
, moving the Court for a preliminary (£D3 7-13-73) 
j injunction enjoining the Comnission, tts 
| staff, etc., pending the final hearing and 
j determination of this action from any 
| further proceedings upon the Federal Trade 
| Complaint issued against Borden, on the 6-13-73 Request by « rden, Inc., to the Clorx of this 
and tranant « the Clerk 


+ 8-73 


grounds that: fourt te accest 
Unless restrained by this Court the er the Unite 
{ Commission will perform the acts referred to ' the Seventh 
; and such action will result in {rreparable s, the transeript off preeedings and €-8-73 
| injury, loss and damage ‘o Borden, etc., a caritfied copy of tle dioket\ untvies as 
| with attachnents. 
| 


Ye 
i Staten Sourt of Appeals for 


ircuit. the eriginnal p.pers and 
exhils 


the record on appeal. 
(RDS 5-31-73) (D3 7-13-73) 6-8-73 
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Supplemental affidavit of William G. Schaefers¢29-73 Memorandum by © -ufcuion in supp rt of its 


Jr., filed. metion te ai as it pertnine ¢> 
(RDS 7-27-73) Count Cf of te « mpinint. 


| 
| , (PDS 7-13-75 


Supplemental memorandum in support of motion in 
| for preliminary injunction. 7-18-73 9 Memorandum by Prden, ine. cappenttion te o7serr2 gues. inden : 
(RDS 5-31-73) Comal sairn® e tiexios Vaan I, Se Watcutetntw ln site ane ae 


the vase 


memorandum in support of motion, ete. 
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Motion by Commission to disuiss, with 
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UBITED STATES COURT CT APPEALS FOR THE UNITED STATES DISTMIET Cork? POR Tom RTE: UNITED STATES GOUT OF 327EALS FOR Taz 
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oe Fett Xo. 76-6175 
&-15-73 | Brief for Cocmiasion filed. : 
(2DS 8-20-73) 


: Hemarontan Opin. n 


| St: in t 2 tee Cours te : : Attorneys: 
tit the Crrc : e834 wer 
j Order: this motter is eleupiy deekine ¢ Denis McInerney 
Granting toticn and affidavit of counsel . 2 
' fer Berien, Inc., for extension of , 
of fourteen (14) days from and after 
August 3C, 1973. 


Cahill, Corton 4 Peindel 
80 Pine Street 
New York, New York 10065 
(COUR? oz. 
(RDS i1-5~73) 
‘Reply brief for Borden, Inc., filed. 
| (RDS 10-16-73) 7-23-76 Petition for feview ftled by respondent 
| Croat Atlantic 4 Pactiie Tea Conpany, 


Tne. 


: ‘ (ROS &-~-76) 
Orsi argument set for Monday, Februir, 6,1 ¥/4. 


at 9:30 a.n. 


| 
{Notice of filing ard motion by Borden, Inc. 
| to enlarge the record to include important 
! relevant facts, with attachments. 

| (RDS 4-9-74) 

i 


;Court Order: 
Directing the Commission to file a 
response to motion by Bordon, Inc., to 
enlarge the record on or before 
Februiry 21, 1974. 
(RDS 3~-5-74) 


2-21-74 | Re esponse by Commission to motion by Borden, 
Inc. to enlarge the record. 


Court Order: 
Directing that motion for enlargen-nt of 
the record, with response thereto b: 
taken and considered with the merits of 
this appeal at the time of its oral 
argusent, 
(RDS 3-5-74) 


| Ora 1 arrpument heard, 


Decision: 
Affirming the judgment of the United 
States District Court for the North «rn 
District of Illinois, dated June 13. 
disnissing Count I of the Complaint. 
Opinion. 
(RDS 5-12-74) 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


In the Matter of 


THE GREAT ATLANTIC & PACIFIC 
TEA COMPANY, INC., 
a corporation, and 

BORDEN, INC., 
a corporation. 


DOCKET NO. 8866 


COMPLAINT 


The Federal Trade Commission, having reason to believe 
that respondent The Great Atlantic & Pacific Tea Company, 
Inc. (hereinafter referred to as A & P), has violated and is 
now violating the provisions of Section 5 of the Federal 
Trade Commission Act (15 U.S.C., Section 45) and the provisions 
of subsection (f) of Section 2 of the Clayton Act (15 U.S.C. 
Section 13f) as amended by the Robinson-Patman Act, approved 
June 19, 1936, and that respondent Borden, Inc. (hereinafter 
referred to as Borden), has violated and is now violating 
the provisions of Section 5 of the Federal Trade Commission 
Act (15 U.S.C., Section 45), and it appearing to the Commission 
that a proceeding by it would be in the public interest, 
hereby issues its complaint charging as follows: 


COUNT I 


PARAGRAPH ONE: Respondent A & P is a corporation 
organized, existing and doing business under and by virtue 
of the laws of the State of Maryland with its principal office 
and place of business located at 420 Lexington Avenue, 
New York, New York 10017. 


PARAGRAPH TWO: Respondent A & P is now, and for many 
years has been engaged in the operation of a large chain of 
retail grocery stores. There are presently more than 4500 
stores operated by respondent in 34 states of the United 
States, the District of Columbia and in Canada. Respondent 
A & P also operates a number of plants for the manufacture 
and processing of food and other products handled in its 
stores, including plants which process and manufacture milk 
and other dairy products. A & P's annual sales for the fiscal 
year ended February 22, 1969, totalled over $5,436,325,000.00 
and for the fiscal year ended February 28, 1970, they totalled 
5, 753,692,000.00. 


o6oces 


COMPLAINT 


Included among A & P's retail grocery chain stores are 
approximat« ) £50 or more stores located in the States of 
Illinois (:i.c1° .ing the Chicago metropolitan area), Indiana 
and Iowa, "kr ©» stores comprise the Chicago Division of 
A&P. This .\\ision was formerly identified as the 
Chicago Unit ot A & P's Middle Western Division. 


PARAGRAPH THREE: In the course and conduct of its 
business, respondent A & P has been and is now engaged in 
commerce, as “commerce” is defined in the Federal Trade 
Commission Act and the amended Clayton Act. Tn the course 
of that commerce A & P has been purchasing grocery and house- 
hold products, including milk and other dairy products, for 
resale within the United States, from sellers also engaged in 
"commerce," as commerce is defined in the Federal Trade 
Commission Act and the amended Clayton Act. : 


In connection with such transactions, A & P is now, 
and has been, in active competition with other corporations, 
partnerships, firms and individuals also engaged in the 
purchase for resale and resale of grocery and household products, 
including milk and other dairy products, of like grade and 
quality which are purchased from the same or competitive sellers. 


The aforesaid sellers are located in the various states 
of the United States, and respondent A & P and such sellers 
cause the products when purchased by said respondent, to be 
transported from the place of processing, manufacture or 
purchase, to A & P's retail stores and warehouses located 
in the same state and various other states of the United States. 
Further, in many instances the sellers must purchase or obtain 
raw materials, supplies and finished products from states 
other than the state in which such products are processed, 
manufactured or purchased as aforesaid, in order to fulfill 
the obligations of said sellers in their commitments to supply 
respondent A & P. 


PARAGRAPH FOUR: Respondent Borden (formerly The Borden 


Go.) is a corporation organized, existing and doing business 
under ard by virtue of the laws of the State or New Jersey 
with its principal office and place of tusiness located at 
350 Madison Avenue, New York, New York 19017. 


PARAGRAPH FIVE: Respondent Borden is a holding and © 
operating company having on December 31, 1969, a 100% voting 
power in approximately 22 subsidiary corporations. 


‘COMPLAINT ‘00027 


Respondent Borden has approximately 200 plants in the 
United States and Canada that are managed by four operating 
divisions. A diversified dairy business, including 
virtually all branches thereof, is conducted by Borden's 
Dairy and Services Division (formerly the Milk and Ice Cream 


Division). For this division, Borden's chief trade name 
is "Borden." 


Respondent Borden owns, maintains and operates a large 
number of receiving stations, processing and manufacturing 
plants and distribution depots located in various states of 
the United States from which it sells and distributes its 
said products to purchasers. 


Borden's net sales amounted to approximately $1,740,184,687.00 
in 1969 and approximately $1,827,341,000.00 in 1970. 


PARAGRAPH SIX: Respondent Borden sells milk and other 
dairy products of like grade and quality to a large number 
of purchasers iocated throughout the states of the United 
States, including the States of Illinois, Indiana and Iowa, 
for use, consumption or resale therein. 


PARAGRAPH SEVEN: In the course and conduct of its 
business, respondent Borden is now, and for many years 
past has been, transporting raw milk, or causing the same 
to be transported, from dairy farms and other points of 
origin to said respondent's receiving stations, processing 
and manufacturing plants and distribution depots located 
in states other than the state of origin. 


Respondent Borden is now, and for many years past has 
been, transporting milk and other dairy products, or causing 
the same to be transported, from the state or states where 
such products are processed, manufactured or stored in 
anticipation of sale or shipment to purchasers located in 
other states of the United States. 


Respondent Borden also sells and distributes its said 
milk and other dairy products to purchasers located in 
the same states and places where such products are manufactured 
or stored in anticipation of sale. 


ITS 


COMPLAINT 


All of the matters and things, including the acts, 
practices, sales and distribution by respondent Borden of 
its said milk and other dairy products, as hereinbefore 
alleged, were and are performed and done ina constant 
current of commerce, as “commerce” is defined in the 
Federal Trade Commission Act. 


PARAGRAPH EIGHT: Respondent Borden sells its milk 
and other dairy products to retailers. Borden's retailer- 
purchasers resell to consumers. Many of said respondent's 
retailer-purchasers are in competition with other retailer- 
purchasers of Borden. 


PARAGRAPH NINE: In the course and conduct of its 
business in commerce, respondent f & P has entered into an 
agreement with respondent Borden for the supply of milk 
and other dairy products, packaged under A & P's own private 
label, to the majority of the stores of A & P's Chicago 
Division (Chicago Unit at the time of initiation of the 
agreement). At the time Borden tendered its final offer to 
A & P, the offer which was acce ted to form the said agreement, 
Borden informed respondent A & that the offer was being 
granted for the purpose of meeting competition in the form 
of an existing offer or offers which A & P then had in its 

ossession. & P accepted the said offer of Borden with 

nowledge that Borden had granted a substantially lower price 
than that offered by the only other competitive bidder and 
without notifying Borden of this fact. 


By the term private label, it is meant that such 
products were packaged under labels bearing brand names owned 
by A & P or peculiar to the retail operations of A & P, its 
divisions and subsidiaries, rather than under labels-dis- 
playing brand names owned by Borden or peculiar to the 
opera.ions of Borden. © 


PARAGRAPH TEN: The aforegoing act and practice of 
respondent A & P violates the policy of Section 2 of the 
Clayton Act, as amended, is to the prejudice of the public 
and coustitutes an unfair method »f competition in commerce 
and an unfair act or practice in commerce within the intent 
and meaning and in violation of Section. 5 of the Federal 
Trade Commission Act. (15 U.S.C., Section 45). 


Count if 
PARAGRAPH ELEVEN: Paragraprs One through Ten of Count 
hereof are hereby set forth by reference and made a part of . 


this count as fully and with the same effect as if quoted 
herein verbatim. 


as 
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PARAGRAPH TWELVE: In the course and conduct of its 
business in commerce, respondent A & P has knowingly induced 
or received discriminations in price which are prohibited by 
subsection (a) of Section 2 of the Clayton Act, as amended. 


Respondent A & P, in its negotiations with respondent 
Borden, before and after November 1, 1965, for the supply 
of milk and other dairy products under private label to 
the stores of A & P's Chicago Unit (now Division), knowingly 
induced prices which were and are discriminatory under the 
provisions of Section 2 of the amended Clayton Act. Further, 
respondent A & P has knowingly induced or received prices 
from Borden in the purchase of such products for said stores 
which said prices were and are discriminatory under the 
provisions of Section 2 of the amended Clayton Act. 


PARAGRAPH THIRTEEN: When respondent A & P knowingly 
induced or received the discriminatory prices from its supplier, 
as alleged, A & P knew or should have known that such prices 
constituted discriminations in price prohibited by subsection 
(a) of Section 2 of the Clayton Act, as amended by the 
Robinson-Patman Act. 


PARAGRAPH FOURTEEN: The aforegoing acts and practices of 
A & P are in violation of subsection (f) of Section 2 of 
the Clayton Act, as amended. 


Gount Lilt 


PARAGRAPH FIFTEEN: Paragraphs One through Thirteen of 
Counts I and II hereof are hereby set forth by reference 
and made a part of this count as fully and with the same 
effect as if quoted herein verb:tin. 


PARAGRAPH SIXTEEN: During =he negotiations and dealings 
between respondents, before and after November 1, 1965, 
there developed a course of conduct to be followed by 
respondents. Pursuant thereto, 4 & P, for its part, introduced 
and sold private label milk and «ther dairy products at the 
prevailing retail price level for vendor label milk and dairy 
products, inspite of the fact tnat it was paying as much 
as ll cents per gallon less for private label milk than it 
was paying for vendor (Borden) label milk. Thus, for its 
part in said course of conduct, 4 & P sustained and maintained 
existing retail prices for milk and other dairy products, 
and did not pass on to the consuming public any of the 
substantial price savings on private label milk and other dairy 
products which it received by reason of the wholesale price 
given it by Borden. 


COMPLAINT 


Further, pursuant to said course of conduct, Borden, 
for its part, failed to pass on, at the wholesale level, 
price reductions, similar to the reductions granted to 
A & P, to other purchasers who compete with A & P in the 
market areas covered by A & P's Chicago Unit (now Division). 


The foregoing course of conduct constitutes a 
combination between respondents which had the tendency or 
effect of stabilizing and maintaining prices for milk and 
other dairy products. Said combination had the further effect 
of permitting A & P to retain the substantial monetary and 
competitive benefits of the discriminatory price advantage 
which it had obtained as a result of its private label 
agreement with Borden. 


PARAGRAPH SEVENTEEN: The aforegoing acts and practices 
of respondents A & P and Borden are to the prejudice of the 
public and constitute unfair methods of competition in commerce 
and unfair acts or practices in commerce within the intent and 
meaning and in violation of Section 5 of the Federal Trade 
Commission Act. (15 U.S.C., Section 45). 


WHEREFORE, THE PREMISES ee ye the Federal Trade 


Commission on this 8thday of October,A. 


-, 1971, issues 
its complaint against respondent. 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


In the Matter of 


THE GREAT ATLANTIC & PACIFIC 
TEA COMPANY, INC., 
a@ corporation, and 


BORDEN, INC., 
a@ corporation, 


ANSWER OF RESPONDENT THE GREAT 
ATLANTIC & PACIFIC TEA COMPANY, INC. 
serrations ener snereeasateamens ih ate 


Respondent, The Great Atlantic & Pacific Tea 
Company, Inc. ("A&P"), by its attorneys, Cahill, Gordon, 
Soi. *tt, Reindel & Ohl, for its answer to the complaint 


alleges as follows: 


1. Admits the allegations of PARAGRAPH ONE and 
PARAGRAPH TWO except alleges that A&P presently operates 
4,329 stores in 26 States of the United States, the Dis- 
trict of Columbia and Canada, 236 of which stores comprise 


A&P's Chicago Division, 


2. In answer to PARAGRAPH THREE: With respect 
to the first paragraph thereof, admits that in the course 
and conduct of certain aspects of its business A&P has 


been and is now engaged in commerce, as "commerce" is 
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defined in the Federal Trade Commission Act and the amended 
Clayton Act, but denies the other allegations of such para- 
graph. With respect to the second unnumbered paragraph 
thereof, admits that A&P is and has been in active competi- 
tion with other corporations, partnerships, firms and 
individuals engaged in the purchase for resale and resale 

of grocery and household products, including milk and 

other dairy products, that some of such products are of 

like grade and quality and that some of such products are 
purchased from the same or competitive sellers, but denies 
the other allegations of such paragraph. With respect to 
the third unnumbered paragraph thereof, admits that A&P pur- 
chases grocery and household products from sellers located 
in various States of the United States, that before or 
after purchase by A&P such products may be transported 

from the place of processing or manufacture to A&P's retail 
stores or warehouses, some of which are located in the State 
in which products purchased by A&P are processed or manu~ 
factured and some of which are not, admits the allegations 
of the second sentence of such paragraph, but denies the 


other allegations of such paragraph. 


3. In answer to PARAGRAPH FOUR, acmits upon 


A&P ANSWER 


30 


information and belief that Borden is a corporation or- 
ganized, existing and doing business under and by virtue 
of the laws of the State of New Jersey with its principal 
office and place of business located at 277 Park Avenue, 


New York, New York. 


4, Denies having information sufficient to form 
a belief as to the correctness of the allegations of PARA-~ 
GRAPH FIVE, PARAGRAPH SIX and PARAGRAPH SEVEN. 


5. Upon information and belief, admits the 
allegations of PARAGRAPH EIGHT. 


6. In answer to PARAGRAPH NINE, admits that 
A&P, beginning in November, 1965, has purchased from Bor- 
den milk and other dairy products, packaged under A&P's 
own private label, for resale in a majority of the stores 
of A&P's Chicago Division, admits the second unnumbered 
paragraph of such paragraph, but denies the other allega-~ 
tions of PARAGRAPH NINE. 


7. Denies the allegations of PARAGRAPH TEN, 


8. In answer to PARAGRAPH ELEVEN, realleges 


paragraphs J]. through 7 hereof, 


wolf = 


9. Denies each and every allegation of PARA~ 
GRAPH TWELVE, PARAGRAPH THIRTEEN and PARAGRAPH FOURTEEN, 


10. In answer to PARAGRAPH FIFTEEN, realleges 


paragraphs 1 through 9 hereof. 


11. Denies each and every allegation of PARA- 
GRAPH SIXTEEN and PARAGRAPH SEVENTEEN. 


AFFIRMATIVE DEFENSES 


12. Count I of the complaint fails to state a 
violation of Section 5 of the Federal Trade Commission Act 
(15 U.S.C. § 45). 


13. Count II of the complaint fails to state a 
violation of subsection (f) of Section 2 of the Clayton 
Act, as amended (15 U.S.C. § 13(f)). 


14, Count III of the complaint fails to state 
a violation of Section 5 of the Federal Trade Commission 


Act (15 U.S.C. § 45). 


15. Upon information and belief, any differen- 
tial between any price charged by Borden to any competitor 
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of A&P and any price charged by Borden to A&P for a product 
of like grade and quality made only due allowance for 
differences in the cost of manufacture, sale or delivery 
resulting from the differing methods or quantities in which 


such product was sold or delivered to A&P. 


16. In purchasing milk and other dairy products 
from Borden, A&P acted in good faith reliance upon Borden's 
representation and warranty that the prices for such milk 


end other dairy products were lawful prices. 


17. In purchasing milk and other dairy products 
from Borden, A&P acted in the good faith belief that any 
differential between any price charged by Borden to any 
competitor of A&P and any price charged by Borden to A&P 
for a product of like grade and quality made only due al- 
lowance for differences in the cost of manufacture, sale or 
delivery resulting from the differing methods or quantities 
in which such product was sold or delivered to A&P. 


18. At the time it received private label price 
quotations from Borden in the fall of 1965, A&P believed in 
good faith that other grocery chains in the Chicago Metro- 
politan Area which are major competitors of A&P were buying 
milk and dairy products, including private label milk and 


dairy products, at prices as low as or lower than the prices 


oe 
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then being quoted to A&P by Borden. 


19. Borden did not disclose to A&P in-any manner 
reasonably calculated to inform A&P that it was Borden's 
powtiien that the only justification for the prices for 
private label milk and other dairy products sold by Borden 
to A&P was "meeting competition." 


20. At no time did A&P, or any of its officers, 
employees or agents, mislead or misinform Borden or make 
any misstatement to Borden with respect to the existence or 
the nature of price quotations for milk and other dairy 


products made to A&P by competitors of Borden, 


Dated: New York, New York 
November 15, 1971 


Respectfully submitted, 


CAHILL, GORDON, SONNETT, REINDEL 


rersne. ~- COX, 
Attorneys for Respondent 
Tne Great Atlantic & Pacific 
Tea Company, Inc. 
80 Pine Street 
New York, New York 10005 
(212) WHitehall 4-7400 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 
‘In the Matter of 
THE GREAT ATLANTIC & PACIFIC 
TEA COMPANY, INC., Docket No. 8866 
& corporation, and ' 


BORDEN, INC., 
&@ corporation. 


APPLICATION OF RESPONDENT THE GREAT 
ATLANTIC & PACIFIC TEA COMPANY, INC. 
FOR ISSUANCE OF SUBPOENA DUCES TECUM 
AND FOR VACATION OR MODIFICATION OF 


ORDE:. 
AN eS ees es PENSE 


Respondent The Great Atlantic & Pacific Tea Company , 
Inc. ("A&P") hereby applies, 


(1) Pursuant to Rules 3.34 and 3.36 of the 
Commission's Rules of Practice and the Freedom of 
Information Act, 5 U.S.C. § 552, for issuance of a. 


Subpoena duces tecum directed to Charles A. Tobin, 


Secretary, Federal Trade Commission, Washington, 


D. C., requiring him to appear before Hearing 
Examiner Schrup at a prehearing conference, at a 


time and place designated by the Hearing Examiner, 


A&P APPLICATION 
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_ for the purpose of producing for inspection and 
copying certain documents in his possession, 


custody or control; and 


(44) Pursuant to Rules 3.22 and 3.33(d) of 
the Commission's Rules of Practice for an order 
either vacating the order of the Hearing Examiner 
dated November 8, 1971 authorizing counsel sup- 
porting the complaint to take the depositions of 
Ralph R. Minkler, Gordon Tarr and Joseph Malone 
beginning December 1, 1971 in Chicago, Illinois, 
or modifying the order dated November 8, 1971 to 
reschedule the depositions of such individuals to 
commence one week after the return date fixed by 
the Hearing Examiner for the subpoena duces tecum 
requested. in (i) above. ‘ 


The documents which A&P seeks to have produced 


for inspection and copying are the following: 


1. All transcripts of testimony, statements 
and affidavits of officers, employees or represen- 
tatives of respondent Borden, Inc. ("Borden") or 
former officers, employees or representatives of 


Borden (including without limitation Ralph R. 


A&P APPLICATION 
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Minkler, Gordon Tarr and Joseph Malone), and all 
documents containing statements by and all reports 

and memoranda of interviews or conferences with 

such officers, employees or representatives or 

former officers, employees or representatives of 
Borden (including without limitation Ralph R. Minkler, 
Gordon Tarr and Joseph Malone) relating in any way 

to the subject matter of the complaint herein; 


2. All documents referred to or described 
in any of the foregoing transcripts, statements, 


affidavits, reports and memoranda; 


3. All documents obtained in conjunction 
with Commission Investigation No. 671 0149 which 
refer or relate to contracts, proposals, negotia- 
tions, costs, cost savings, possible cost savings, 
meeting competition, prices, terms of trade or 
delivery terms for the supply or sale of milk or 
other dairy products (including private label milk 
and other dairy products) in the States of Illinois, 


Indiana or Iowa; 


4, All documents obtained in conjunction with 


Commission Investigation No. 671 0149 which contain 
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or refer to any market shere figures, results of 
any market analysis, survey, study, statement or 
comment as to the zarket share or market position 
of any seller or buyer of milk or other dairy 
products in all or any part of the geographic area 
referred to in the complaint as having been served 
by A&P's Chicago Division (formerly Chicago Unit); 


5. All documents which show for any time, 
between January 1, 1964 and October 14, 1971, the 
actual, offered or proposed prices or terms of sale 
or delivery of milk or other aairy products to stores 
in A&P's Chicago Division (formerly Chicago Unit) or 


any competitor of such stores; 


6. All documents which indicate, support or 
would tend to establish that any lower price charged 
by Borden to A&P, as alleged in the complaint herein, 
' was made to meet the prices of a competitor of Borden; 


and 


7. All documents which contain any evidence 
favorable to A&P herein, including any evidence which 
might weaken or overcome testimony adverse to A&P 
likely to be given by any witness or witnesses in- 
tended to be called by counsel supporting the com- 


plaint or any evidence which might otherwise be 
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construed to be directly or indirectly exculpatory 
of any act or conduct alleged in the complaint to 
have been committed or engaged in by A&P. 


The term “documents" is used in a comprehensive 
sense and includes without limitation letters, reports, 
memoranda, minutes, bulletins, circulars, notes, electronic 
recordings, charts, drawings, drafts, worksheets, advertise- 
ments, and other writings or printed matter of any nature, 
including copies of any kind of any of such items. If any 
requested documents are deemed privileged or confidential, 
pursuant to Rule 4.10 or otherwise, each such document and 
the specific parts deemed privileged, confidential or other- 
wise not subject to discovery shall be identified, and the 
grounds on which the claim of privilege or confidentiality 


rests shall be separately stated as to each. 


In support of its application for a subpoena 
duces tecum requiring the production of the above-described 
documents, and in support of its application that either 
the Hearing Examiner's order of November 8, 1971 be vacated 
or the scheduled depositions be seterees pending completion 
of documentary discovery requested by this application, A&P 
asserts as follows with respect to the general relevancy 
of the material requested, the reasonableness of the scope 
of the subpoena and the need for vacating the order or de- 


ferring the requested depositions: 


A&P APPLICATION 
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It is plain that the Hearing Examiner's order 
granting the application to take depositions by counsel 
supporting the complaint effectively amounts to an order 
that the hearing on the merits in this proceeding will 
commence with the depositions of these three witnesses. 
The purpose of these depositions is not to seek discover,’, 
as counsel for the complaint have already had full dis- 
covery of A&P and Borden in protracted investigatory pro- 
ceedings that have extended over several years. The 
stated purpose of these depositions is to preserve the 
testimony of three individuals - Ralph R. Minkler, Gordon 
Tarr and Joseph Malone ~- who, from what counsel supporting 


the complaint have said in their ex parte application for 


an order authorizing the depositions, are obviously the 
key witnesses upon whose testimony the case in support 

of the complaint will chiefly depend. Counsel support- 
ing the complaint have requested that the Hearing Examiner 
be present at the taking of these depositions, and he has 
agreed to do so, because "it is expected the question of 
credibility among witnesses for the parties may arise and 
become important at the trial." The subject matters that 
counsel supporting the complaint expect these witnesses to 


A&P APPLICATION 
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testify about are described in detail in the Hearing 
Examiner's November 8, 1971 order in a statement that 
confirms in all respects A&P's understanding that, for 
all practical purposes, the testimony of these witnesses 


is the crux of the case in support of the complaint. 


To require A&P to proceed to examine these 
three witnesses, who are expected to establish the case 
ageinst it, without first according A&P any opportunity 
whatever to prepare such an examination on.the basis of 
full and adequate discovery would reduce this proceeding 


to a travesty. 


Under the Commission's Rules and the Administrative 
Procedure Act, as amended, a litigant before this Commis- 
sion is entitled to discovery of materials in the possession 
of the Commission or its staff which are likely to bear 
upon any aspect of the subject matter of the complaint about 
which witnesses offered by counsel supporting the complaint 
might be expected to testify. Since a primary basis for the 
order granted by the Hearing Examiner is the likelihood that 
these witnesses will testify only upon deposition - and not 
at an evidentiary hearing in ordinary course - discovery 
before the depositions commence is essential if A&P is to 
be accorded its right to conduct meaningful cross-examination. 


oo0u44 A&P APPLICATION 
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The documents that A&P seeks from the Commission 
are all directly related to the subject matter of the testi- 
mony that counsel supporting the c ~plaint have indicated 
will be given by the three witnesses in question. A&P is 
entitled under the Commission's Rules and applicable pro- 
visions of law to significantly wider Giscovery than asked 
in the present application, and it is hereby expressly re- 
serving its right hereafter to apply for the additional, 
broader discovery to which the law entitles it. Nonetheless, 
and in order that this proceeding may go forward promptly, 
we have elected to limit the instant application to the 
bare minimum of essential documents without which A&P can- 
not be reasonably required to go forward with the cross- 
examination of what are expected to be critically important 
witnesses. 


- 


WHEREFORE, we respectfully request that the 
Hearing Examiner grant this application and enter an 
order issuing the subpoena duces tecum requested by A&P 
and vacating or modifying the order of November 8, 1971. 


as requested. 


In view of the importance of this application 
to all further proceedings in this matter, A&P respectfully 
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requests that oral argument be heard upon this applica- 
tion. 


Respectfully submitted, 
CAHILL, GORDON, SONNETT, REINDEL & OHL 


rs » COX, 
Attorneys for Respondent 
The Great Atlantic & Pacific Tea 
Company, Inc. 
80 Pine Street 
New York, New York 10005 
(212) WHitehall 4-7400 


Dated: New York, New York 
November 15, 1971 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


In the Matter of 


—— 


THE GREAT ATLANTIC & PACIFIC 
TEA COMPANY, INC., 

a corporation, and — DCCKET NO. 8866 
BORDEN, INC., 

& corporation. 
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REQUEST FOR ADMISSION 


Pursuant to Rule 3.31 of the Commission's Rules 
of Practice, it is hereby requested that Complaint Counsel 
admit the truth of the following matters relevant to this 


proceeding: 


‘1. Raw milk is transported by tank truck to Sonate 
processing plant in Woodstock, Illinois seven days a week 
between the hours of 9:00 a.m. and 6:00 p.m. The tank 
trucks have a capacity of 1,800-3,200 gallons of raw milk 
and are operated by independent milk haulers. The 
a@rivers of the tank trucks are licensed by the State of 
Illinois, the State of Wisconsin, and the Chicago Board 
of Health as bulk tank haulers. 
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2. Raw milk was purchased for Borden's Woodstock, 
Illinois, plant during the 1964-1968 time period principally 
from the Pure Milk Association located at 343 S. Dearborn 
Avenue in Chicago, or its predecessor or successor organizations. 


Approximately 60% of such raw milk was produced on dairy farms 


4n the State of Wisconsin, and approximately 4o% in the State 


of Illinois. oe os 


3. t the farm the tank truck driver inspects the 
farmer-producer's raw milk for odors and appearance, checks 
the temperature, measures the volume of raw milk, agitates 
the raw milk for a specific period of minutes, draws sam- 
ples of the raw milk for butterfat and bacteria tests, and 
pumps the raw milk into the tank on the truck. He rinses 


the farmer's bulk tank and leaves. 


: 4, On arrival at Borden's plant the tank truck of 
raw milk is given a physical examination for odors and ap- 
pearance, and the temperature of the raw milk is recorded. 
The driver of the tank truck delivers to Borden one sample 
of the raW milk of each farmer-prodiucer os use in butter- 


fat and bacteria tests which are conducted by Borden. 


5. If the tank is accepted, raw milk is unloaded 
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anto a silo storage tank. The milk is then pumped through 
‘a clarifier which sorts out 4mpurities. The milk is then 
pumped through a plate cooler, cooled to 38°F. or below 
and then pumped into silo storage tanks of 10,000, 15,000 
or 25,000 gallon capacities. The clarifier operates by 
centrifugal force, with the impurities oe "sludge" stick- 


ing to the sides and the raw milk rising to the top. 


6. In the holding tanks the raw milk 4s tested to 
determine volume, weight anda butterfat content. Some of 
the raw milk is drawn from a holding tank through a sepa- 
rator which operates by centrifugal force. It separates 
the raw crean and the raw skim milk, with the raw cream 
rising through 4 tube in the center. The raw skim milk 
and the raw cream from the separator pass 4nto separate 
tanks, to be used in standardizing the raw milk which will 
be processed into’ homogenized milk, and in the manufacture 
of by-products. Normally the putterfat content of the raw 
milk in the nolding tanks is higher than desired, and is 
thus standardized "gown" by pumping in raw skim milk. If 
the butterfat content is too low, raw cream is added from 
the tank holding the raw cream. After adding the desired 
amount of raw skim milk or raw eream, as the case may be, 


a sample is then taken and tested to determine if the de- 
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sired butterfat content has been reached. 


7. When these holding tanks are standardized properly 
to comply with the Chicago Board of Health and state ordi- 
nances, and with Borden's Woodstock plant standards, the 
raw milk is then fortified. This is accomplished by add- 
ing Vitamin D emulsion (a Borden product known as “irradi- 

ated egosterol”) at the rate of 1 ce per 200 qts., giving 


hoo U.S.P. units of Vitamin D per quart. 


8. The raw product is now ready to be pasteurized. 
The heater section of the pasteurizer or "short time" is 
first heated with water in it to the temperature of 175°F. 
The raw product from the holding tanks then flows into a 
balance tank which controls the flow of milk through the 


"short time.” The product then passes through the re- _ 


Generative section, which has cold product from the balance 


tank flowing through one side of it and hot product from 
the heater section coming back through the other side. 
The generator section thus performs a double function of 


heating and cooling. 
1 


g.. From the regenerator, the product goes into the 
i heater section, where it is raised to a temperature of 
175°F. From the heater it goes to a Creamery Package homog- 


| enizer, which is a high pressure pump that forces the pro- 
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duct through 4 very small orifice at pressures Up to 2500 
pounds per square inch. In this process the following 
physical changes in the product occur: (1) when the pro- 
duct is forced through this small orifice, the fat globules 
in the product are dispersed and stripped of the natural 
protein layer which normally surrounds the fat globules; 
(2) The average diameter of the fat globules 4s reduced 
from 10 microns to 2 microns, chus 4ncreasing the degree 
ana stability of emulsification; (3) The curd tension of 
the product 4s reduced to 4 level of 20 grams, which makes 


the product more easily digestible. 


10. After homogenization, the product passes into 


the nolding tube, where 4t is held for 4 minimum of 16 se- 
conds. This holding of the product for 16 seconds at 175°F. 
kills approximately Cie 8% of the bacteria, which is a ‘higher 
degree of pasteurization than required by ordinance and in- 
creases the shelf life of the milk, During the pasteuriza- 
tion the following changes in the product take place: (1) 

The enzymes normaly present in the raw product are destroyed; 
(2) The pacterial population in the product is reduced to & 
point of bacteriological safety; (3). The carbon dioxide is 
expelled from the product, with the resulting decrease in the 
product's acidity; (4) The ascorbic acid and thiamin contents 


of the product are reduced; (5) The protein equilibrium — 


™~e 
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of the product is altered, facilitating the curd tension 
reduction previously described and reducing the coagulabi- 
lity of the resulting product. The destruction of enzymes 
and the reduction of the ascorbic acid and thiamin are de- 
finite chemical changes resulting from the pasteurization 


process. 


ll. From the holding tube, the product flows back 
through the other side of the regeneration section, thence 
to the cooler where the temperature is lowered to 38°F. 
The now pasteurized and homogenized milk is pumped from 
the cooler into silo storage tank of 10,000, 15,000 and 


25,000 gallon capacities and held for packaging purposes. 


12. Borden's Woodstock plant packages fluid milk 
and related products each day except Saturday and Sunday 


between the hours of 3:00 A.M. and 7:30 P.M.; this plant 


does not process or package on Saturday or Sunday. The 


milk is packaged in gallons, half gallons, quarts, pints, 
10 ounce size and half pints in paper seen The 
homogenized milk put into half-gallon eeeterner? with the 
A&P label was physically and chemically identical to that 
put into containers with Borden labels. The packaged milk 
leaves the filling room in cases, on an elevated type con- 


veyor chain and is carried directly to the milk storage 


— BOON BORDEN REQUEST FOR ADMISSION 
room, where it is held at 38° to 44°F. until loaded on 
refrigerated delivery trucks and transport trucks. These 
trucks are loaded between the hours of 1:00 A.M. and 12:00 
P.M. Some of the milk may remain in the milk storage room 


up to 48 hours. 


13. Products other than homogenized milk are processed 


by the following additional steps: 


Plain buttermilk - raw skim milk is pumped into 
the buttermilk processing machine which pasteurizes the 
product at 180° to 185°F. for thirty minutes. The product 
4s then cooled until it reaches 72°F. It is then cultivated 
with lactic acid pacteria of approximately 1.5% and remains 
at 72°F. for twelve to fourteen hours. The product is checked 
for acidity and when the desired acidity is reached, the but- 
termilk is cooled to 40°F. It is then packaged.: 


Gail Borden - This product is processed exactly as 
homogenized milk except as to fortification. After standardi- 
zation, a Vitamin A and D concentrate and Vitamin-mineral 
mixture in powder form is added at the rate of 1 gram per 10 


quarts. 


Fortified Skim Milk - Raw skim milk is standardized 
in the holding tanks at .5% butterfat. A liquid Vitamin A and 


D concentrate is added at the rate of 1 gram per 100 quarts. 
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The product is then pasteurized and packaged. 


2% Low Fat Milk - Raw skim milk is standardized 
in the holding tanks at 2.0% butterfat. A liquid Vitamin 
A and D concentrate is added at the rate of 1 gram per 100 


quarts. The product is then pasteurized and packaged. 


Cnocolate "ilk - Raw milk is standardized in the 
holding tank at 3.45% butterfat. Chocolate powder and 
sugar are added, and the product goes through pasteuriza- 


tion at 189°F. and is packaged. 


Chocolate Low Fat Milk - Skim milk is standardized 
in the holding tank at 1.0% butterfat. Chocolate powder and 


supar are added, and the product goes through pasteurization 


at 1£0°Y. and is packaged. 


Half and Half - Standardized at 11.5% butterfat 


and 1.5% non-fat solids, pasteurized at 175°F., homogenized 


and packaged. 


Cottage Cheese - The raw skim milk is pasteurized, 
and cooled to 40°F. and placed in the cheese vats. The pro- 
duct is then heated to 88°F. and cultivated with lactic acid 
bacteria of 4.0% and held at 88°F. for 3 1/2-4 1/2 hours. 

The product is checked for pH, and when the desired pH is 
reached, the product is cut with curd knives, gradually heated 


*. 
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and gently stirred until it reaches a temperature of 124° 


to 138°F., depending on the pH, and the size of the curd 
at the time of cutting. The whey 4s then drained from the 
cheese and the cheese is washed with refrigerated sweet 
water. After the cheese has been throughly drained and 
cooled and a cream dressing with salt added, it is stored 


and then packaged. 


Sour Cream - Raw cream is standardized t: 18% 


butterfat and pasteurized in a vat at 180°F. for 30 minutes. 
It 4s cooled to 72° F. and cultured with 1.5% lactic-acid 
producing bacteria. It remains at 72°F. for 12-14 hours. 
The product is checked for acidity and when the desired 
acidity is reached, the sour cream is cooled to approxi- 


mately 42°F. and it is then packaged. 


Sour Cream Dip - Raw cream is standardized to 
18% butterfat and pasteurized in a vat at 180°F. for, 30 
minutes. It is cooled to 72°F and cultured with l. 5% 
lastic-acid producing bacteria. It remains at 72°F. for 
12-14 hours. The product is checked for acidity and when 
the desired acidity is reached, the sour ‘cream is cooled 
to approximately 420°F, Then a mixture of dry French 
onion ingredients is mixed with the cooled sour cream. 


. When it is thoroughly mixed, it is then packaged. - 
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Submitted this oe day of August, 1972 
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UNITED STATES OF AMERICA - 
BEFORE FEDERAL TRADE COMMISSIO 


In the Matter of 
t 


phexeir Wo..8866; 


THE GREAT ATLANTIC & PACIFIC IZA 
COMPANY, INC., 
a corporation, and 

BORDEN, INC., 
a corporation. 


i. 


hides | 
Reply to Borden's in Chaney 
Request For Admission 


Complaint counsel have a number of objections to the 
form and propriety of the Request for Admission served upon 
them by respondent ‘Borden on August 7, 1972. Respondent 
Borden has not set forth "Each matter of which an admission 
js requested . .. separately ... ." [Rule 3.31(a)] 
Moreover, a great number of the statements contained there- 
in are totally irrelevant to the issues of this case. 
Further, a number of the statements included within the 
request are a mixture of error, truths and half-truths. 
Finally, much of this data is peculiarly within the knowl- 
edge of respondent Borden and thus cannot be admitted or 
denied by complaint counsel without access to the Borden 
Company personnel who are privy to such information. 


In order to underline these objections complaint counsel 
will briefly outline the obvious intent of said Request For 
Admission prior to their attempt to respond to some of the 
individual items of the request. In Foremost Dairies, Inc. 
v. Federal Trade Commission 348 F. 2d 674, 676-78, (Sth Cir., 
1965) cert. denied 382 U.S. 959, and a number of other 
decisions, more fully discussed below, it has been decided 
that milk flowing from farms in one state through a pro- 
cessing plant in a second state, for standardization, homo- 
genization and pasteurization, and to the consumer or 
grocery stores in the second state ". . . undergoes a rather 
negligible processing, in general moving in a constant flow 
from the . . . dairy farms to meet the fairly predictable 
demands of the retail grocers .. . . This processing no 
more interrupts the flow of commerce than the temporary 
storage of the gasoline in the Standard Oil Case." 

(Foremost, supra p. 678). 
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The Request for Admissions cleverly mixes irrelevant 
data with errors, facts and half-facts in an attempt to 
imply that very substantial chemical and physical changes 
occur in milk as a result of processing at the Woodstock 
plant and that the milk comes to a prolonged stop for storage 
and processing at that plant, and that the "flow of commerce" 
is broken as the result of the described procedures. The 
result of this admixture is to give a highly misleading por- 
trayal of the operations of Borden's Woodstock plant. 


Objections 


As to our basic objections to Borden's request, 4A 
Moore's Federal Practice, Sec. 36.05, dealing with Federal 
Rule 36, which 1S analogous to Commission's Rule 3.31, states 
that the "facts should be stated singly, so that the party 
called upon to make answers need not write an essay in reply." 
Further, it notes. that the request for admission "should not 
state a 'half a fact’ requiring that the answering party append 
a statement qualifying its answer. This is important without 
regard to the fact that the requests may be stricken on 
objection (emphasis added), for hedged and prolix questions do 
not eliminate the necessity of proof at trial and ordinarily 
simply reinforce the conclusion that the matters are fairly 
controversial." 


Further, it is manifestly improper to request admission 
of facts which are peculiarly within the knowledge of the 
requesting party, especially where the requesting party is 
a party respondent. 20 ALR 3rd 759. After all, complaint 
counsel not only do not have access to Borden personnel, but 
we can hardly expect fair and impartial advice from the 
Opposing party requesting the admissions. This is notably 
obvious in this pleading. 


Finally, Rule 3.31 clearly limits requests for admissions 
to facts or applications of law to facts which are relevant to 
the issues of the case. Many of the alleged facts stated by 
Borden are clearly irrelevant to the issues of this case. 


On these bases we object to the entire request of respond- 
ent Borden. On the other hand, where our objection rests 
solely on the failure to state 2ach fact singly, complaint 
counsel have attempted to admit or deny the individual requests 
of respondent. The numbered paragraphs below correspond to 
those in Borden"s request. 
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Borden's Statements 


1. Complaint counsel admit that raw milk is trans- 
ported by truck to Borden's Woodstock processing plant 
seven days a week and that the trucks are operated by 
independent milk haulers. 


We object to the rest of this statement dealing with 
the exact hours of delivery, truck capacity, and the nature 
of licensing involved, as being irrelevant to the issues of 
this case. Moreover most of such facts are peculiarly within 
the knowledge of Borden and, therefore, its requested admis- 
sions are objectionable on this ground also. 


2. Complaint counsel admit the statements in this para- 
graph. It should be noted, however, that another source of 
raw milk for Borden's Woodstock, Illinois plant was intra- 
company shipments of raw milk from other of Borden's own plants 
located in the State of Wisconsin. Partial records of such 
shipments show that in at least one month, October 1966, such 
shipments represented about 20% of the raw milk supply for the 
Woodstock plant. Substantial of such shipments are also shown 
for most months for which Borden was able to supply records of 
these shipments to complaint counsel. At the time of the 
subpoena return by Borden it was stated that there were un- 
doubtedly other of such records, but they could not be located. 
The testimony indicated, however, that this was an important 
element of Borden's raw milk supply for its Woodstock plant. 


3 and 4. We object to these statements as irrelevant to 
the issues of this case. 


5. We object to this statement as irrelevant to the 
issues of the case. Also, we object on the grounds that the 
exact procedures followed, as stated herein, are peculiarly 
within the knowledge of respondent Borden. 


All that could be ascertained by complaint counsel is that 
in normal procedures at a milk processing plant, raw milk which 
is received is clarified in a mechanical clarifier, using 
centrifugal force, with impurities or "sludge" being removed, 
and that the milk is cooled to 38° F or below and stored 
temporarily while awaiting processing. 


6. Complaint counsel admit the statements in this para- 
graph. It should be pointed out, however, that the separating 
process, through which some of this milk is put, is strictly 
a mechanical process which separates cream and skim milk. The 
testing and standardization mentioned in this paragraph is 
necessary in order to insure that the packaged milk processed 
at this plant meets minimum butterfat standards required by law. 
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7. Complaint counsel object to this statement as 
irrelevant to the issues of this case. Moreover, the exact 
amount of Vitamin D emulsion added and the alleged fact it 
is a Borden product are items of knowledge peculiar to 
respondent Borden and aré not a proper subject for admission. 


Insofar as the relevancy question is concerned, the 
addition of such a small amount of Vitamin D to this milk, 
no more changes the product from milk to some other product, 
than does the addition of fluoride compounds to water change 
that basic commodity to some other product. 


8. Complaint counsel object to this paragraph on the 
grounds that it mixes information peculiar to the knowledge 
of respondent Borden with a description of the pasteurization 
process. 


The temperature mentioned by Borden is slightly above 
the minimum required by law, as noted in paragraph 10 of the 
Request for Admissions. Such allegation is peculiar to the 
knowledge of Borden personnel and is not the proper subject 
of a request for admissions. 


Moreover, much of the detailed description of this 
process is irrelevant to the issues of this case. 


Complaint counsel have been informed that pasteurization 
is a process which involves the momentary heating of the raw 
milk and its cooling in order to destroy undesirable bacteria. 


9. Complaint counsel object to this paragraph as a 
mixture of information known solely to respondent Borden, with 
facts and half-facts. 


Homogenization is a mechanical process in which the milk 
is forced under heavy pressure through tiny openings. This 
breaks up the fat globules in the milk into smaller fat 
globules. The resulting smaller fat globules will not rise 
to the top of the milk, but remain evenly distributed through- 
out the milk. This is the purpose of homogenization, that is, 
to prevent the rising of cream to the top of milk. 


As for the temperature stated herein and the amount of 
pressure at the small orifices, these are variables known only 
to Borden. : 


The various physical changes stated in this paragraph are 


only partially true and vastly over-rated. Complaint counsel 
are informed that the protein membrane surrounding the fat 
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globules is broken in the process of breaking up the fat 
globules, but undoubtedly closes up around the new smaller 
globules. In any event any protein content, even if 
"stripped away," is not lost or destroyed in the process of 
homogenization, but remains in the milk. 


The reduction in the average diameter of the fat globules 
is approximately correct, as stated by respondent. 


As for the reduction in curd tension, there is a slight 
reduction and this does add slightly to the digestibility of. 
milk. However, it does not ete about any real nutritional 
change in the milk. 


10. Complaint counsel again object to this statement as 
a mixture of facts known peculiarly to Borden, error, facts 
and half-facts. The sum total of this statement is to give 
the impression that pasteurization causes basic chemical and 
physical changes in milk which alter its taste, appearance 
and/or nutritional value. Such implication is totally false. 


The temperature and time set out in this paragraph are 
items of information peculiar to the knowledge of respondent 
Borden. If Borden does heat the milk to 175 degrees for 16 
seconds, this would add to the shelf life of the milk. 


Pasteurization is a process which involves the heating 
and cooling of milk to destroy undesirable bacteria. Of course, 
if the raw milk comes from a healthy cow and is not contaminated 
during or after milking of the cow, such bacteria should not 
be present in the milk in the first place. Due to the common- 
ness of such contamination the laws of every state now require 
pasteurization for the destruction of pathogenic bacteria. 


As for the individual changes claimed by respondent Borden: 


All enzymes present in raw milk are not destroyed in 
pasteurization. However, some are. In any event this is an 
insigificant change in the milk insofar as any nutritional 
effect is concerned. 


As for the reduction in bacterial population, this is 
the purpose of pasteurization. Harmful bacteria are destroyed. 
As noted above, however, these shouldn't be present in the milk 
in the first place. 


The expulsion of some carbon dioxide from milk during 
pasteurization is an insignificant factor. This reaction 
occcrs when any liquid is warmed. The reduction in acidity is 
not even measurable according to.complaint counsel's informants. 
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The alleged reduction in ascorbic acid and thiamin, is 
an error, or a half-fact at the very best. United States 
Department of Agriculture Handbook No. 8, Composition of 
Foods, Raw, Processed, Prepared, p. 39, lists the ascorbic 
acid and thiamin content of ray milk as exactly the same as 
that in processed milk -- .03 mg. per 100 om. for thiamin 
and 1 mg. per 100 gm. for ascorbic acid. In any event both 
are merely trace elements of milk. Milk is not considered 
as a source of these vitamins in either the raw or processed 
states. Our informants tell us that if there is a reduction 
in these two vitamins: (a) it is not significant nutrition- 
ally, and (b) it may be due more to exposure to light than 
to the momentary heating of milk during pasteurization. 
Further, it was particularly noted by one informant that there 
would be a more noticeable variation in the presence of these 
compounds in raw milk, as between cow to cow, or even comparing 
the same cow a- different seasons, than as between raw and 
pasteurized milk. 


Finally, as to the protein equilibrium, complaint counsel 
have ascertained that there is absolutely no difference in 
the protein content of milk before and after processing. As 
stated above there is some reduction in curd tension, primarily 
resulting from homogenization. 


The last sentence of this prolonged and technically in- 
volved paragraph implies that major chemical changes result 
in milk from pasteurization. As noted above this is false. 
Moreover, complaint counsel's informants, from the United 
States Department of Agriculture and the Food and Drug Adminis- 
tration, report that the processing of milk works no significant 
changes in the raw product from the standpoint of nutritior, 
appearance, or flavor. 


11. Complaint counsel object to this paragraph as irrelev- 
ant to the issues of this case. Further, it is objectionable 
because some of the allegations contained therein are peculiar 
to the knowledge of respondent Borden. Moreover, any storage of 
the product after pasteurization is, of necessity, temporary in. 
nature. 


12. Complaint counsel object to all but the second and 
third sentences of this long statement on the grounds that the 
exact details stated therein are peculiar to the knowledge of 
Borden. Moreover, the statement of operations appears to 
describe present-day operations at the Woodstock ‘plant, rather 
than the time periods involved in this case. 
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Complaint counsel admit that respondent Borden packages 
milk in gallons, half-gallons, quarts, pints, 10 ounce size 
and half pints in paper containers. We also adinit that the 
homogenized milk put into half-gallon containers, as well as 
other sized containers, with the A&P label was physically and 
area identical to that put into containers with Borden 

abels. 


Moreover, all other milk and dairy products packaged by 
Borden under A&P label were physically and chemically identical 
to the same products packaged under Borden labels. 


13. Complaint counsel admit the statements contained in 
this prolonged section, with the exception of the second sub- 
paragraph dealing with "Gail Borden." The exact amount of 
vitamin additives put in this product by respondent Borden is 
a matter peculiar to Borden's own knowledge. Therefore, this 
statement is objectionable and should be stricken, as should 
similar allegations peculiar to Borden's knowledge, as noted 
above. _ 


Various Implications of 


oe Prolonged Storage of Product 


Throughout respondent Borden's Request for Admission, 
there are various statements implying prolonged delays or 
storage of product after the raw milk is received at the 
plant and before delivery on the various routes out of the 
Woodstock plant. According to complaint counsel's informants 
such implications of prolonged storage and stoppage on the 
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way from the farm to the store or consumer are very misleading. 


Milk in the raw or processed state is s’ill a perishable . 
commodity. Even after processing, it begins to change in 
flavor, for the worse, if stored too long. It may be true that 


processed milk has a longer shelf life today than several decades 


ago (even raw milk is purer and longer lasting than during that 
era), but it is stiil perishable. Any dairy operation moves 


the raw milk through its plant and the processed milk out of its 


cold room, or storage room, and onto the market as quickly and 
regularly as practicable. Differences in the number of days 
raw milk is delivered and the number of days the processing 
plant packages and ships necessarily result in some temporary 
storage, as do temporary breakdowns in equipment and work ! 
schedules. However, all stoppages are definitely temporary in 
nature. More so than that involved in Standard Oil Co. v. 
Federal Trade Commission , 340 U.S. 331, 7h B. Ct. 240 (1951). 
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Moreover, it is complaint counsel's information and belief 
that Borden's Woodstock operation ran on a 6-day week basis 
in 1965 and for some time thereafter. If so, this would 
further lessen any delay during the time period most relev- 
ant to the issues of this case. 


The Commerce Issue Raised 
by this Pizading 


In Foremost Dairies, Inc. v. Federal Trade Commission, 

supra, the record revealed that 20% of the raw milk supply 

or Foremost's Santa Fe, New Mexico processing plant was 
produced on dairy farms in the state of Colorado. The raw 
milk was purchased from associations of dairymen and shipped 

to the Santa Fe plant. There it was standarized, pasteurized 
and some was homogenized. The sales in question in that case 
were all within New Mexico; in Albuquerque. (Supra, at p. 676). 
The Court held that “In the case before us, the uid milk 
undergoes a rather negligible processing, in general moving in 

a constant flow from the Colorado dairy farms to meet the 

fairly predictable‘demands of the retail grocers in Albuquerque." 
Supra, p. 678). The Court found the sales to be "in commerce," 
even though the milk was processed in New Mexico and the sales 
in question all occurred in New Mexico. It cited the following 
"stream of commerce" cases in support: Standard Oil Co. v. 
Federal Trade Commission, 340 U.S. 231, 71.S. Ct. 240 (1951). 
Universal Milk Bottle Service v. United States, 188 F. 2d. 959 


(6th Cir. 1951); Pevely Dairy Co. v. United States, 178 F. 2d. 
363 (8th Cir. 1949). 


Again in Dean Milk Co. v. Federal Trade Commission, 395 
F. 2a. 696, 714-15 (7th Cir. 1968) this same guestion was gone 
into in some detail. In one of the Dean plants involved 
therein, the Louisville, Kentucky plant, the raw milk supply 
was purchased from a producer-cooperative located in Louisville. 
The cooperative obtained the milk from its producer-members 
whose farms were located within a 70 mile radius of Louisville. 
Some of these dairy farmers were located in Indiana. Approxi- 
mately 25% of the raw milk supply for the Louisville plant 
originated on Indiana farms. (Supra, p. 715). The Court stated: 
"Irrespective of whether the cooperative served as a conduit 
for the sale of milk of its Indiana members or as the agent 
of Dean in acquiring milk, we believe that 25 percent of the 
milk processed in Dean's Louisvilie plant was passing ina 
continuous flow from Indiana farms. Consequently, we agree 
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with the Commission that the in conmerce requirement was 
satisfied with respect to the secondary level case in 
Louisville." (Supra, p. 715). 1/ This matter also in- 
volved milk which was standardized, pasteurized and 
homogenized. See 68 FTC 780, the Commission decision 
thereir. 


As a result of this well-established line of cases, 
complaint counsel are prepared to prove and Borden has 
admitted by its pleading that at least 60% of the raw milk 
supply for its Woodstock plant originated in the state of 
Wisconsin. We had not anticipated at this late date, how- 
ever, that Borden would try to establish milk as a manu- — 
factured product rather than one that goes through a rather 
negligible processing, nor that it would claim or imply 
prolonged stoppage of the product flow at this plant in 
Woodstock. 


Complaint counsel will shortly prepare a request for 
admissions for service upon Borden which will hopefully 
resolve these issues. However, if necessary, complaint 
counsel reserve the right to claim "surprise" if these’ 
apparently well-settled principles are challenged and in that 
case, will have to call witnesses either during their case- 
in-chief or in rebuttal, to set the record straight on these 
matters. 


pew submitted, 
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A See also, Burke v. Ford, 377 F. 2d. 901, 905 (10th Cir. 
967); United States v. Sheffield Farms Co., 43 F. Supp. l, 
5 (D.C. S.D. N.Y. 1942); Beatrice Foods Co. et al., F.T.C. 
Dkt. 8663. ce 
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Subscribed and swora to before me, a duly authorized 
Notary Public, by John J. Mathias, of counsel supporting 
the complaint, as true and factual to the best of his 
information and belief, this !7 peday of August, 1972. 
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Answer in Opposition to Respondent A&P's 

fotion to Dismiss the Complaint and For 

Related Relicf. 

By motion filed cn October 13, 1972, respondent A&P 
requests the dismissal of the complaint herei: on two bases: 
(1) Undue delay by Comnission Counsel at the / .westigational 
stage of this matter, which delay has allecec.. prejudiced 
respondent's riqhts herein; and (2) Disconti::ance of the 
contract between Borden and A&P in February 1:72. 1/ In 
addition respondent AsP recvests that the hearing scheduled 
for November 20, 1972 be cancelled on the basis that an 
affirmative ruling on its motion in whole or in part 
would eliminate the need for such hearing or -ubstantially 
alter its scepe. in the aiternative it ests <or postponement 
of the November 20th hearing date, so that it can prepare 
for cross-examination of complaint counsel's ‘:i:tnesses. 


RENE PR AT A SESS TY 


i/ Four months after issuance of complaint herein and 
nine months after receipt of the notice conpiaint. 
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Complaint counsel hereby ovrose resroncent's motion ins 
toto, both on its factual and leaal bases. 2/ Moreover, 
complaint counsel are astonished by the position taken by 
respondent herein, in view of tha actual history of events 
as they occurred in the investicational staqe of this case. 
It is true that there were delavs Curing the course of 
the investication but it is also auite apparent that there 
were two very basic causes of such delays: (1) Respondent 
A&P; and (2) Resvondent Borden. Corplairt counsel are 
absolutely amazed that respondent would now even attempt 
to cite these delays for which it and its co-respondent are 
responsible as a basis for dismissal of the complaint. 


Furthermore the evidence herein strenalv contradicts 
A&P's araument that respondent's rishts have been prejudicec. 
The depositions to preserve the testimony of witnesses Minkler, 
Tarr and Malone, as well as a contemporary memorandum of 
one of Borden's neqotiators, Mr. Malone, indicate that both 
A&P and Borden were aware, in September, 1965, two months 
prior to the becinning of service under the contract herein, 
that their private label arrancerent was frausht with leoal 
peril and could be expected to be investigates by one or 
more lecal authorities, from an antitrust vie -‘soint. (Minkler 
and Tarr Depositions, Tr. 219-21, 472; CXID €2 A-D). Moreover, 
a Justice Department investiqation was initiaced during the 
year 1966. Respondents hve thus had earlv and continuing 
notice that their actions would sormecay have to be defended 
in an antitrust action. 


Moreover, discontinuance of an act withevt substantial 
reason. to betteve-that the practices alleced in the complaint 
not same or similar manner 
(especially where the discontinuance occurs after issuance 
of the complaint) has long been held not to ke a basis for 
dismissal of a complaint. Sic 


2/ It should he noted that complaint counsel's time for 
answering respondent's motion has been cut in hKalf to only 

5 days (See Order of the Administrative Law Cucee, dated 
October 16, 1972). Althouch, we acree with the wisdom of this 
order it should be noted that resrondent's mction is 3l pages 
long and accompanied by 3 affidavits totallince an adecditional 
49 pages. Under the circumstances, the response herein rust 
be limited to the major issues only. We will attemot to 

also answer some of the rore ecrecious missteterents made 
therein on collateral issues. However, our failure to 
respond to each and every one of these minor collateral 
issues at this time, should not be interpretee as acreement 
with such statements ané@ conclusions. Corplaint counsel 

will rely on the pretrial recore herein and the facts 

of the case to refute these cther matters. 
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History of the Investigation: 


Respondent A&P and Borden entcred into a private label 
supply agreement covering milk and other dairy products 
for AGP's Chicago Unit (which covered a multi-state market... 
area) in October 1965. Service commenced under the contract . 
on November 1, 1965. The relationship continued until oe 
February 26, 1972, some four months after issv.ince of 
complaint herein. (See atiidavit of Denis McInerney in 
Support of present motion, p. 8). 


In 1966 the Department of Justice initiated an investigation 
into this agreement to determine whether it involved a 
violation of its order against Borden,:obtaincd in the case 
underlying United States v. Borden Co., 370 U.S. 460 (1962). 
The latter Case involved prior price discriminations by Borden 
in favor of A&P, as well as Jewel Tea Company stores. At the 
end of 1966, the investigation was referred to the Federal 
Trade Commission and the matter was assignea to the Chicago - 
field office for investigation. Attorney-Examiner Richard 
A. Palewicz was then assigned to investigate the case. In mid- 
February 1967 Mr. Palewicz contacted both A&P and Borden 
requesting certain data and supnorting interviews with 
knowledgeable company personnel. ‘he delaying tactics of 
respondents commenced inmediately. 


From this point on, Commission counsel, primarily 
Mr. Palewicz alone until January 1970, pushed strenuously for -—— 
an expeditious and thorough investigation of tais matter and, 
once it appeared that there was reason to belisve-violations 
of the anti-trust laws had occurred, for comp..int and hearings 
in this matter. However, throughout these pr«:zeding respondents 
have found -wavs to delay by inches, yards and iles, so that 
this matter has been strung out as far as the:s tactics would: 
allow. (See affidavits attached). 


It took more than a vear to obtain any mezningful 
response from even one of the respondents (Boxden) and the 
investigator finally had to seek subnoenas auczs tecum 
and ad testificandum to obtain the cooperation: or A&P. 

Due to these Geiays and the natural complexities of a 
Robinson-Patman investigation, in which reams of invoicing 
and other pricing records must be reviewed, the field 
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investigation was not completed until early 1970. Once 

the file reached headquarters it had to be reviewed. and 
brought up to date through an additional subroena addressed 
to respondent Borden. Again it took some months after 

the subpoena return to obtain from respndent all of the 
documentation asked for and necessary for a calculation 

of the rebates to certain customers. The investigation 

and analyses of the file were handled as expeditiously 

as possible under these circumstances. 


Respondents now seek to profit from such delaying 
tactics by the expedient of alleging that delays in. bringing 
suit herein have prejudiced their rights to a fair hearing. 
This obviously is not a valid argument. 


ri 
Prolonged Investigations in Antitrust Cases 
are Not Unusual: 


First of all, it is far from unusual for investigations 
in complex antitrust matters to require several vears, 
or even as much as a decade to complete. Roi:inson-Patman 
cases, because of the large volumes of docw entation involved, 
frequently take several years for the gathering of all 
necessary documentary evidence. 


Respondent also ignores the compelling precedent that 
laches or delay is no defense in a suit by the government to 
vindicate. a public riqght, such as exists in an antitrust——-- 
action like the present case. United States v. Pennsalt - 
Chemicals Cor corst’ Ors, et al., 462 ©. Bipo. 202 (B.D. Pa. - 1967). 
See also, Feaeral | to Commission v. Texaco. Inc., 381 U.S. 
739 (1965); Unitea St ‘ Calizornia, 332 '.S. 19, 39-40 


(1947); Federal Trade tester V. Algoma C::., 291 U.S. 67, 80 
(1934); and Unitea States v. Duvont & Co., 2.35 U.S. 586, 590 
(1956). This princinie and the sact that re-:vondents themselves 
caused any undue delay existing in the inveszigation of the 
present matter are conclusive reasons why th: present motion 
should be dismissed. Federal Trade Commissica v. J. Weingarten 


Inc., 336 F.2d. 687 (5th Cir. 1964). bot 
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Cases Cited by Resnondent 
Do Not Support Its Position 


Even the cases cited by respondents do not support their --- 
contentions that prolonged investigations in antitrust cases 
are grounds for dismissal. The cases cited are all either 
criminal cases. 3/ or involve Commission matters in which 
there were prolonged delays following issuance of the 
complaint and before hearings. 4/ ‘The criminal matters 
present a special constitutional problem unar the Sixth 
Amendment and are obviously distinguishable from the present 
case. However, even in these cases respondent's arguments 
are not upheld. 


In Powell v. United States, 352 F.2d 705 (D.C. Cir. 
1965) the Court held that the defendant, in a criminal case 
rather than the prosecution, bears the burde: of proving: 
(1) that there had been no legitimate reason for the 
delay and (2) that he had been prejudiced by the delay. 

In that case, defendant was able to show a duliberate de.ay 
following the establishment of a case agains: him and 

the time of arrest. However, the Court ruic:. that the 
state had a legitimate reason for delay; the protection 

of undercover agents. Therefore, defendant’: nopeal was 
denied. Under the ruling of that case, resoc:.cent's present 
motion is clearly defective in that it has no: shown that 
complaint counsel were responsible for any Gulay, nor 

that any possible delay was not based on leg timate reasons 
nor even that it has suffered prejudice (See discussion 
below). 


In United States v. Parrott, 248 F. Supp. 196 (D.C.D.C. 
1965), also a Criminal cise, it was shown th: t the government - 
had "made a deliberate choice to hold the cr.sinal prosecution 
in abeyance." (Suvra, at p. 203). There wes “iso a prior civil 
action in which numerous denositions were ts i of defendants 
and during which the government hed svecific™.ly noted 


3/ United States v. Parrott, 248 PF. Supp. 1°26 {(p.C. D.C. 1965): 
Dickey v. Florida, 398 U.S. 30, 37 (1970); <:a Powell v. 
United States, 352 F.2d. 705 (D.C. Cir. 1965:. 


4/ American Bakeries Co., 68 FTC 8 (1965) ; Harney County 
Land Development Corp., FTC Dkt 8568; Great icuthwestern 
Land Co., Inc., FTC Dkt. 8562. All of thesc aatters were 
dismissed for non-prosecution when several «cars had passed 
following issuance of the complaint and the .:atters 

still had not been brought to trial. 


BEST COPY AVAILABLE | 
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that no criminal characs were pendina, Defencants were not 
notified of the threat of criminal proceedings and did not 
avail themsclves of injunctive proceedings to »revent civil 
proceedings until after trial of the criminal ccse. (Supra, 
at pp. 198-99).The court in considering delay wnder such 
circumstances. used four factors to determine .:ether defendants 
were denied a "speedy trial": Q) the time involved; (2) 

who caused the delay; (3) the "nurnoseful asn< *t of the 
delay"; and (4) prejudice to the cdevendant. (Supra, at 

Pp. 202) (Emphasis added). Again A&P's contentions will 

not bear up under these criteria. 5/ 


Of course, the strict procedural principles of criminal 
law cannot be engrafted into the field of administrative law 
in any event. Genuine Parts Comvany v. Federi.l Trade 
Commission, 445 F.2d. 1582, 1387 (1971). 


In the Commission matters cited dealing with delay, 
dismissal was on the grounds that comvlaint seein had failed to 
prosecute tneir czses in a timely manner, afte’: complaint had 
been issued. None of these cited cases ore 2a the 
complaint on the grounds that the investigatic.. nad 
covered a several years' span. Indeed, as not:7 above most 
antitrust cases are rather prelonged at the investigative 
stage. 


Insofar as a "speedy trial" is concerned, ‘*hich is 
the issue raised in most of the cases cited by respondent A&P, 
A&P clearly admits that complaint counsel have pushed very-- -— 
hard for an expeditious hearing in the instant case. (Motion - 
to Dismiss, p. 10). Complaint counsel would «“d that 
every effort was also made at the investigati.-> stage 
to proceed just as expeditiously, though, as : ‘sd above, 
those efforts were freavently hampered by the .2laying 
tactics of respondents. 


It is well settled that respondent cannot ull itself up 
by the bootstraps of its own dilatory behavio:. neon Vv. 
Lane. 356 F2d 850, 853 (7th Cir. 1960). Fede Trade 
Commission v. J. Weingarten, Inc., 336 F.2d ¢ Br , 691 691 (5th 


Gir. 1964). 


5/ The third criminal case cited by responde>: A&P, Dickey 
v. Flerida, 398 U.S. 30, 37 (1970) obviously i: var no 
relationsnin to the instant case. There, a celay of 8 years 
following the arrest and before trial resulted in dismissal 
olf the case. 
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Respondents Have Not Been Prejucicec 


Respondents have known since prior to the becinning 
of service under their acreement that antitrust action 
would most likcly result therefore. is noted EDOVG ¢ 
the deposition testimony of !‘essrs. !‘inkler ana Tarr, as 
well as a contemporary memorancum of another roréen 
official (copy attached-Attachr ent III) reveal that both 
7.&P and Borden were aware, even hefore service benan under 
their contract, that their private lakel acree-ent would 
probably result in litication. They have also heen cvuite 
aware that their relationship was unéer close stucy for 
possible antitrust violations, since the Justice Pepartnent 
becan its investication bac}: in 19€6. 


Althovah a few potentiel witne mav have Eied, this 
could happen no matter how soon corrlaint was rrought 
in this ratter. !oreover, Z2&P has Kes oO sheving of 
prejucice resultino therefrom. One of the per-ons named 
by A&P as now keine deceased, the cccourtent for Zowman 
Dairy ({!Ir. Parmelee), was alive an¢é interviewer by respondent 
7&P followino issuence of the compleint. (cl: corney affi- 
davit, p. 13). Corplaint counsel éssure that if Ir. Parmalee'‘s 
testimony was essential to or helpful to EP's defense, 
AGP would have followed cornlaint covnsel's or:::ple and 
iminediately requested a deposition to preserve evicence. 


In view of A&P's present allecations, cor-laint counsel 
now note that the deccaseé potential witness r:ntioned in 
connection with their denositicns to preserve -7icence 
was a Mr. Fred Nonnamaker, former I'vecvutire Se -retary 
Of Associated Milk Dealers, inc., a tra@e assccizction 
of milk processors and distrikutors in the Chi 260 are. 6/ 
Nr. Nonnamaker testified in the Poen-Po-man cz 2, Dkt 7s 
8674, to wad effect thet Bowman's relaticnshir srith AEP 
was such that it ier not exvect to obtai - AEP business 
under any rg Reeth con. (Okt 86746, Tr. 2 ois ees 
Mr. Nonnamakcr poor have reiterated this trent and 
given substantiating testimony as to whv this -:2s so, 
it would have indicated that the Rovran offer <9 AEP in 
1965 was only a "Straw man" which 24? used to “nivsew 
Borden into a lower, discriminatory off tre loss 
of such testimony was certainly not hagetet tc respondent 
A&P's defense. 


sat 


(t 
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6/ Complaint counsel were inforree at that tire that 
Mr. Nonnamal-er was a former Bowman emplovee. 
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Leaving aside for the moment the fact that respondents 
caused any delav herein, respondents must prove that actual 
prejudice has resulted from unjustifiable delay, rather than 
just that a few witnesses, or some types of Cocumentation 
are no lonaer available to them. Powell v. tnited States, 
332 7.20 70S, 708 (.C. Cir. 1965): i eee ‘rade ‘Commission 
v. J. Weincarten, Inc., supra, at 691-92. ~spondents have 
not carried that hurcean in this matter. whe unavailability 
of a few, out of a whole hest of industrv wi-cnesses and the 
unavailability of some _records subpoenaed by xesnondents does 
not indicate prejudice. For ins tance, many retail orice 
records probably have been vnavailable since a few weeks 
after the Sorden A & P contract began, since the evidence 
indicates retail prices rose at that time and many retailers 
destroy such records as soon as they are outcated. (See, 
e.g., Spear affidavit nmr. 4 and 6, re retail sales records 
of Tittle and Wilco stores. ) Uncer A & P's gap tidy as long 

( by resvondents 
was unavailable, co” whaint pois not hire "aes ‘nm prought even 
at that tire. Such an argument is obviously fallacious. 
Powell v. Unite States, supra: Federal Trad: Commission v. 
J. Weinaarten, Inc., 336 F.2d 687, 691-92 (5zh Cir., 1964). 

In view of these facts, resvondent's arqv:rents of 
prejudice and lack of due vrocess just will rot stand up. 


Resnondent's Allecations of Noveltv aes | 


5 Ae As Noted In } Prior | Pleadino= 

First of all, A & P has once again misstctcd the record: 
in connection with the alleastions of. the various counts of-- 
the complaint. It interorets Count I as reavirine that a 
buyer advise its sunvlier of the-terms of a comnneting bid 
(McInerny affidavit, o. 4). Complaint couns:) have repeatedly 
pointed out that Count I would onlv require 7. & P, under the 
circumstances alleced in the connlaint, to inform Borden that 
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it could not accept the offer of Borden on the basis offered; "~~, ‘he | 


— 
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that is, meeting competition. 7/ The charges of Count I are ; 
most certainly not novel and are well within the limits 4 
defined in precedent cases, as noted in pric: briefs. 

Moreover, they are well within the bounds of the notice 

of investigation qiven to A & P in the original letter 

from Mr. Palewicz reauestina information, ir February 

1967, wherein it was noted that A & P was under investiga- 

tion in connection with its agreement with Horden, not 

only for a possible violation of Section 2(£), but also 

for a possible violation of Section 5 of the Federal Trade 

Commission Act "for engaqing in unfair métheods of competition, 

or deceptive acts or ractices to procure a violation of 

Section 2(a) of the Clayton Act, as amended." 8/ 


7/ Complaint counsel's prior vleadines on this point 
Outline in some detail the decevtive nature of A & P's 
conduct of its neqotiations with Borden, as allecsed in 

the complaint, and@ the manner in which the rractice of soa 
A & P in this instance frustrates the pvolic:- of Section 2 
of the Clayton Act, as alleged in the complzint. 


8/ All of the witnesses who could testifv concerning the 
factual basis for Count I, as well as the dccumentaryv 
evidence relating thereto, were all stili available at 
‘the time of complaint. 
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As to Count II of the complaint, there is certainly 
_nothing novel in the alleaations of a violation of Section 2(f) — 
therein. Respondent acain misstates the reccxd in alleaing 
that complaint covnsel contend "that in this case A & P 
alone has the burden of proving anv cost justificaticn < 

(Ph & PF Motion, p. 22 


nr 


B- 


(1971). 
be the fact. 9/ 


It is also important to note that Borden has not 
been absolved of any wroncodoing in its dealinss with A & P, 
in violation of the Robinson-Patran Act, as alleged by 
A & P on page 12 of its present Motion. Indeed, respondent 
Borden has been on notice that thev were under investigation 
for a possible violation of Sectica 2(a)of the amended 
Clayton Act since 1966 when the Justice Department investiga- 
tion began. 10/ It is therefore, to be exnected that Tt 
preserved or prepared whatever evicence that was available 
to it to defend itself against such ae potentizl charge. 


Finally, there is nothing novel in the <llecations 
of Count III of the complaint. A & P omits rsiterial 
allegations of the complaint in deseribing this Count on 
pages 17 and 18 of its motion. ~ The basic charae. of Count 
III is that A & P and Borden entered into a “combination... 


9/ Insofec as the reetina comeetition defense is concerned, 
the complaint and evidence. herein inéicaete that the 
competition being "met" by Borden was a competitive offer 
from Bowman Pairy to A & P. A & P was in the best position 
to prove such cefense if it existed. However, complaint : 
counsel are prevared to prove that the Borden bid substan- 
tially "beat" the Bowman offer. Under these circumstances, 
A & P's later citation to the Sun Oil and Barsain Car Wash 
cases are certainly not in point. 


10/ It is still possible that an action could be brought 
by either the Justice Denartment or the Cormission, charging 
such a violation, if the public interest shouid require 

such action. 
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which had the tendency or effect of stabilizing and 
maintaining prices...." The "course of concuct" referred 
to therein consists of the conduct of both of the parties 
durina the course of their necotiations and C2alinas - 
which gave rise to and constitutec that “combination.” 


As noted in complaint counsel's earlier statement 
in clarification of this Count, filed January 28, 1972, 
at page 2 thereof: 


"This is a simple Sherman Act violation. 

The course of concuct involvec here, while 
unugual in that it also resulted ina 
discriminatory pricing aqrecrent, is a 
classic example of how firms in concentrated 
markets may combine and envace in illegal 
price tampering. Each of the two cormnanies, 
knowing that under prevailince market 
conditions either could disrupt prices, 

acted in a way which assures tne other company 
that it vould not do So. ta concerted 
action of these two companies 

stabilize or maintain prices for milk and 
dairy products in the Chicaco market arca and 
was, therefore, a violation of Section LOE 
the Sherran fict [and Section 5 of the Federal 
Trade Commission Act]. United States v. 
Container Corp. 393 U.S. 333,- 335-37 

Aibreche v. heralae Co., 390 U.S. 145 


Althouch this charade was not ssecificalivy investigated - 
at the fielé investication staae of. these preceecings, the 
review of the evieéence preparatory to recormcnGation .— -. 
for complaint herein revealed recson.to belis’e that such 
violetion occurred. Accordinalv, the charce sas included 
in the complaint. MNetice was aiven to-resvorcents of such 
charge as soon as possible vwon this analysis. That was 
in the Notice Complaint and Oréer-trailed to :espondents 
on Kav 28, 1972. 


In view of the extrere sericusness of tho nature of 
such charces (price stabilizine anc fixire hove always been 
consiGered amona the most serious of all vossihle antitrust 
violations), the evidence of such violation could not be 


COMPLAINT COUNSEL ANSWER TO A&P MOTION 


- ignored, merely because it had not become apparent until 
" the review of the file was rade at the end of the reaular 
investication. ‘“orcover, beth A & P and Porcan were on 
a€ecuate notice that their assecietion and eccalinas were 
uncer close scrutiny. Uncer the circewstances revealed i 
in this case thev were on adecmate notice thet their ; 
agreement and combination micht be the subject of such HM 


charccs. 


Acain respondents have not heen prejudiced by the 
filing of the complaint since the thrust of this 
Count lies with the behavior of resroncents end the 
conduct of their necctiations and dealings, cs well as 
‘their later pricina behavior. The witnesses involved of 
both respondents are all still alive and available. 
Further, sufficient evieence anpears availab}2 both to 
respondents and complaint counsel concerning the aeneral 
mariet conditions uncer which this corbinatica took place. 
There are manv knowlecceable retailers and dairvmen 
available to testify concernin: market cenditions and market 
leadership. Sales documentation is also available, even 
if not in the form suhveenaed by resnondents. ll/ where 


a —— a 


(eee g arnt oe ee ae emcagel. taaapwann Ganga we Tammany 3 gl . 
JS no persuasive showing by resoencents that their richts 
have been prejudiced with relation ‘to Count iil either on 
the basis of “novelty” or because of alleced “delay.” 


Discontinuance Is Not A Ground 
es rae o pe egg igy me 6 ¥ ath 
For Dismissal In This Case 


A & P asserts that its relationshio wit? Rorden termi- 
nated on February 26, 1972 (MecInerny afficavi.c, D. 8) ana 
cites this discontinuance as grounds for dis: issal. First 
of all, this so-celled discontinuance occurre 2 four months 


iw 


11/ In addition complaint counsel have Volurterily opened 
their files te respondents in this recard, i:cluding the 
files of the Commission's Milk and Bread Pris: Survey of 
1966 and the public recore in the Dean-Rowne” case, Supre. 
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after the issuance of complaint herein and nine months 
after service of Letter A from the Commission with the notice 
complaint and order. Secondlv, A & P has not alleocd a 
discontinuance of the practices alleaed in th? complaint, it 
has merely stated a @iscontinuance of its relationship with 
respondent Borden and gives as its reason, th2 receipt of 
better offers from competitors of Forden. ‘There is. nothing 
in either this assertion or this record which wovld indicate 
that the public interest would be protected if complaint 
were dismissed. Under these circumstances, tne authorities 
are uniform in holding thet dismissal of io corplaint is 
not warranted. Sce for exarnle, Se Vv. 
Commission, 361 F.2d. 700 (8th Cir. Ciintes Ta Haten co. 
¥. Facarnal Trade Commission, 291 Ff. 2a. B36 Cix. T90)), 
cort. _conied Md 268 U.S. 952 (1961); Marlene! v. Federal 
Trade Commission, 216 F.24. 556 (7th Cir. eo ieee Eucene 
Dietzcon Co. iG. ¥. FPeCeral Trade Commission, 14: a 321i 
tien Cir. 1943), “cert. donied 3: ee eds ine. 
Cenmins ony ree 
cert. conied 300 U.S. 954 T1965) ; 
Fecerai trace Ccermission, 


A & P's Recuest For Cancellation C 


Postponerent Of Tr f The | eacine. Date 


Respondent's motion for cancellation or continuance 
is based primarily on the merits of its moticn to dismiss, 
(Motion, pp. 24 and 25). This basis has tecn adeauately 
discrccited above. It provides no reason for either can- 
cellation or postponerent of the scheduled hz2rines. 


to interview 
witnesses whieh eee eure ioe to ‘call: (Motion 
p. 25). Complaint counsel turned over their «itness list 
to respondents on May 31, 1972, anmcroxiratel: five months 
ago, and there nave been oniy a few timely c-xcnees made 
since thet tire. We know that resrondent hss been interviewing 
these witnesses, since corplaint counsel wer2 recucsted to 
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help persvuede one witness to talk to A & P counsel. We 
corplied with that reaucst. It is also clear that A & P 
has hired additional counsel for the specific purpose-of 
interviewing these witnesses and that many have already 
been interviewed. (Affieavit of Pruce 2%. Soear in support 
of Responcent's Motion). Unter these circunstances any 
further delay in these proceedincs is definitely not 
warranted. 12/ 


Some Miscellaneous Collateral Issues 


Raised By fs )'s Notion and Ffficavts 

1. ‘A & P asserts that some of the pronosed witnesses 
for complaint counsel have refusee to see A & P counsel. 
(Motion, p. 12) Postponerent of the hearing date would 
most certainly not cure this problem. The wicnesses have 
the right to refuse to talk to respon¢eent's counsel, i= 
they so ¢esire. Complaint counse] heave atter:cted to assist 
h & P in obtaining an interview in the ore instance reported 
to ther. (Letter to Mr. Ddward karnev, Octeksr 6, 1972). 


2. K & P counsel asserts that rost of i<s time since 
Dm 


issuance of the complaint has "been taken in vesnonding 

to requests for information from complaint co -nsel--including 
a voluminous recvest for ac¢missions in the lz-« few weeks," 
(Motion, pi. 27). The pre-trial recerd Clearl-’ shows that 
complaint counsel's discovery cerands of resr néents in 
this case, subsecuent to issuance of-the corr aint, have 
been mininal. It most certainly stretches cr: ¢ulity 

to have this claim by A & P inclvde reference to the recent 
reguests for admissions. The evasive anc nor sroduetive . .. 
responses of respondents to those reavests ct “tainly show. 
that they did not use up a great deal of time in preparing 
such responses. 


3. A & P counsel] asserts that Count IIZ would require 
A & P to pass alone to the consurine public ta cost savings 
realized on private label milk. (#ffidavit c‘—Benis- McInerney, 
p. 4). While complaint counsel cannot see th:t this result 
vould be unéesirable, we want to note that A «& P is charged 


—_ 


i2/ The citation to the Pacific Molasses casc, 356 F.2d 

306 (5th Cir. 1966) is inapplicarle to the vroesent case. 
There complaint covnsel had failed to comply vith a pre-trial 
order requiring then to surnly the identity c= witnesses 

to respondent prior to hearings. It was hele that the 
failure to inform resnonceent of the identity of witnesses, 

as ordered, had resulted in the denial of thre right to 

cross examine those witnesses. Those circums zences 

do not exist in this case. 
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with entering into a combination to stabilize or maintain 
prices, not witt! a failure to pass on its savings on private 
label milk. Nothing in the comnlaint or the vroposed order 
herein would reavire A & P to “pess alone to the consuming 
public the cost savings realized on private label milk." 


4. On p. 3 of Mr. McInerney's affidavit, item 4, 
it is indicated that the 1969 subnoena to A £ P merely 
reproduced the production of docurerts which A & P had made 
availuble to the Commission investicator in 1967, with some 
additional reauests. Ir. McInernev fails to note that the 
subpoena return on May 15th producec much raterial called 

for in the investicator's origina) recrvest, ut which was 

not made available to the investicatror as recuested in 

2967. mong other thinces i metcriel ineivded mach of 

the "correspondence and other documents whick relate to the 
bids and negotiations for the suryly and/or rurchase of 

both private and vendor lakel milk end dairy vrocucts 

between A & P on the onc hane ane ail idgers and suppliers 
on thea other Agenc.” (From tha inves ticator's oricinal letter 
Of vequcst) ; Tt also incivicd=d involcine’ to stores in ‘the 
"Chicaco metronclitan area” other then those invoices for 
"Chicaao and Evburbs" stores which hed been rade available 

to the investiacetor in June, 1967. The irmnl:ication that 

the subpoena in 1969 was unnecessery, is clearly refuted bv 
these fxcts and others resorted in tre accommanying affidavit 
from Attorney-Examiner Richard A. Palewicz. 


issuance 
action has been 
xtions, in 
bp al the Tea Company, 
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5. Respondent A & P notes tha 
of the complaint herein that a treh 
brought acainst A & P, based.on sir 
the case of Farey V. The Greet ft): 
Inc., ct al, “ReD. F11,, Locket He. 
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Cone] us ion 


For all of the above reasons, the 2rouments of 
respondent A & P in support of its motion for dismissal 
of the corplaint, or in the alternative, for cancellation 
of postponement of the hearings set for Noverber 20, 1972, 
are without-merit. Therefore, complaint counsel 
respectfully request that such motion be denied. 


Respectfully submitted, 
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October 20, 1972. 
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I, Richard A. Palewicz, being duly sworn, depose 
and state as follows: 


In February 1967, I wes an Attorney Examiner in 
the Chicago Field Office of the Federal Trade Commission 
and was assigned to investigate the private label mil« 
and dairy products agreement between The Great Atlantic 
& Pacific Tea Company, Inc. (hereafter A&P) and The 
Borden Company (hereafter Eorden) in the Chicago trading 
area for possible violations of the amended Clayton 
Act and Section 5 of the Federal Trade Commission Act. 


In February and March 1957, I contacted both A&P 
and Borden reauesting certain data, as well as supporting 
interviews with knowledgeable company personnel. Borden 
cn March 17th and A&P on March 23th, 1957, both indicated 
they would comply with my investigative demands, but that 
they would be unable to do so within the time stated in 
my request. Time extensions were given to, Borden first 
to June lth and later to July 10th, 1967: (Letters of 
May 31, 1967 and June 20, 1967). “hen nothing was received 
from Borden by July 10th, I wrove 4 strong letter to Borden, 
on July 14, 1967, calling to mind the investigational 
powers of the Cormissicn and noting that, although I 
wished to prcceed on a vcluntary basis if possible, 
compulsory prc cess would be used, if necessary. 


certain data i had requested in ancther investigative . 
file for the Macomb, Illincis trading area (not involved 
in the A&P Chicago Unit egreement), but refusing to 
furnish any of the data dealing with the Chicago trading 
area. Its ground for this refusal was that these matters 
were under investigation dy the Devartment of Justice 
"under the Final Judgement entered on April 24, 1963, 

in Civil Action No. 51 CG47 in the U.S. District Court 
for the Northern District of Illincis, Eastern Division." 
This was the first time =nis question had been raised 


with me by Borden during the rive months of our dealings. 


On July 19th, 1967, 3crden wrote to me giving me 


By letters of September 8, 1957 from me and one of 
September 13, 1967 from Chief, iiidvest Office, Antitrust 
Division, Borden was notified tnat the Commission's 
investigation was separate and rt from the Justice 
Department investigaticn end wl Justice Devartment 
had referred the entire matter the Commission and was 
no longer active in the investigation. 
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CQUU83 
Borden then began to give me some of the data 

requested, beginning with 2n interview with house counsel 

and Borden's atvorney cn septemoer 18, 167, at which 

a very limited amount oft documentation Was returned - 

just 7 pages consisting primarily of price lists. Numerous 

telephone inquiries over the next two months, directed 

to Borden's hcuse ccounss., finally produced two annual 

reports of The Borden Ccmpany for 1965 erd 1966; and on 

December 4, 1967, I alsc received some additional price 

lists and a summary of the prices Borden charged to A&P 

for private label milk in Chicago for th: period November 

1965 through June 1967. 


More telephone calls to Borden's house counsel 

over the next couple of months produced some additional 
materials, primarily tirvoicing to some of the A&P stores 
in the city of Chicago. Again on February 16, 1968 

I had to write to Borden's counsel, Mr. Joseph Greaves, 
pointing out that I had still not received & large 
portion of the data recu sted of Borden = year previously, 
concerning Borden's dealin 


gs with A&P ir. the Chicago area. 


Finally in mid-Harch - ot allowed to inspect 
various documents norden's files dealing with its 
negotiations with AxP in Chicago and was supplied much 
of the information requested back in February 1967. 


In the meantime, i Was having much the same 
experience with A&P. AP had provided « few documents 
from time to time. (Corporate structure data and an 
annual report for fiscal 1967). A&P claimed to have 
supplied all available material to me, in_ response to 
my request, on June 5, 1967, when I was allowed to review 
certain invoices and bids from Borden 47-4 Bowman Dairy. 
However, it appeared to me that I had nct been supplied 
with the bulk of the dGceumentation requested, especially 
in connection with my reauest for all ecrresponder.ce and 
other documents relating to the bids ana negotiations for 
the supply cf private label milk in the Chicago area. : 
Moreover, I had requested interviews vich some of A&P's 
Chicago personnel in eonnection with the private label 
dairy purchases and had been unable to cbdtain such interviews. 
Among other reasons fcr such requested interviews, I 
wished to check out the thoroughness cr A&P's preduction 
of documents on June 5th. On January i2, 1968, I was 
finally notified by letter from A&P's ettorney that A&P 
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The materials received in the subpoena return were 
quite voluminous. This data had to be reviewed and 
collated, prior to seekir.s explanatory testimony from 
AkP personnel. Since A&F had already informed me that its. -.-.-— 
personnel would not be made available for interviews, it . 
was then necessary to seek subpoenas ad testificandum for 
the A&P officials who appssred tc be the mos eavily 
involved in the negotiations and dealings with Borden. 


These subpoenas were issued on November 13, 1969 
for appearances on December 4th and 5th, 1969. The hearing 
dates were postpcned at Axr's request to December 9th and 
10th, 1969. 


Additional hearings were held on December 30, 1969, 
at which time two Borden officials, Ralph Minkler and 
Gordon Tarr were called to testify concerning Borden's 
dealings with A&P. 


During the period of time during which the A&P 
hearings were being set uv «nd held, additional data 
was being received from the Borden Company, especially 
concerning the identity cf ccmpeting customers in Chicago 
and northwestern Indiana. =crden's records were reviewed 
for the purpose of selecting customers of substantial 
size located in areas likely to be competitive with A&P 
stores included in the A&Pr-Zorden agreement. Interviews 
were held with a substantiai number of these stores to 
determine the questions ct competition, existence of 
discrimination and possible injury. 


Following the December 1969 hearings, the information - 
thus far received was reviewed and the file was forwarded 
to Washington headquarters cn March 31, 1¢70, with. nd 
recommendation for complaint. Upon reviews at headquarters, . 
it was requested that certain additional Cata be ohtained 
by me concerning Borden's sales to -A&P anc -competing:--—- ---- 
purchasers in northwestern Indiana. This sunplemental- 
investigation was necessary in order to ur-date the A&P 
invoicing to cover the same time period renresented by 
invoices received from Borden showing sales to competing 
grocers in this area. This supplemental investigation was 
completed by May 28, 1970 and returned to Washington 
headquarters. 


Except for a few minor requests from headquarters for 
additional information, the file was thereafter in the hands 
of headquarters perscnnel for completion and recommendation 
to the Commission. 
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3/31/67 


FILE MEMO 


Tarr called to ask consideration of Malone accompanying Gose 
and Tarr to mcct with Bartels, indicating that his presence might be 
helpful to the matter. There was no objection, 


Met at the A & P office at 19:15 A.M. Met Bartels who was 
joined with Witzke and Carver from A & P and Gose, Tarr and Malone 


from Borden. 


Gose indicated that we were there in,response to a request for 
additional data, principally in respect to furnishing the wage rates in 
effect after May 1, 1966 and immediately before. Stated that we (Borden) 
were engaged, during the past day, in reviewing current factors relative 
to the union negotiations immediately coming up, and this is why we had 
not supplicd the information earlier this week. Bz ‘els indicated he did 
not know why it too” so long, but he understood the problem. 


Gose presented Bartels, Witzke and Carver with our letter dated 
3/31/67, indicating that he believed the data set forth complied with 
their requcst. 


Bartcls read the letter and examined the two schedules attached 
thereto, the others (Witzke and Carver) doing likewise. He paid a iot 
of attention to Schedule No. I which set forth in detail the various elements 
of wage cost increase. He made inquiry as to what the vacation cost repre~ 
sented, the pension and welfare cost, and particularly the increase in 
Social Security. These increased cost factors were explained to him -- 
the Social Security factor was belabored and he (Bartels) had Carver check 
same. He left, and upon returning, gave Bartels a note and no more dis- 
cussion ensued. 


Bartels made reference to the fact that the Chicago market had 
about the largest spread between the Class I price and the in-store price 
of any markct where comparisons have been made. He indicated that 
there were markets where they were able to buy cheaper than in Chicago. 
The point was stressed that he can't tell us (Borden) what to charge but 
we have to realize that this factor gets to a point where they can buy 
cheaper and further indicating that competitors have been in to see them 
continually. He wanted us to understand that he was nut threatening us 
(Borden) but this was the case. 


Bartels questioned why we (Borden) waited so long to secure this 
increased cost factor which occurred last May, and raised the question 
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about any subscquent wage increases that will result from 1967 ~ 
negotiations. 


Gose indicated that we (Borden) had requested this consideration-----——- 
last June (1966) which was turned down by A & P. Goss stated that we 
(Borden) had attempted to work out the matter, but the need still remains. 
Bartels stated that Borden's need was Borden's problera, and he was only 
concerned about buying at a competitive price. 


Bartels referred again to the schedule which disclosed the various 
classes of wage cost increase. Looking at the basic wege increase of 
10‘cents an hour for dairy employees and 6.3 cents for wholesale drivers, . 
he estimated that this was about a 3% to 4% increase. Further, he esti- 
matcd that it appeared to him that we (Borden) had a payroll cost of about ~ 
$100,000 a week. Malone indicated that it was about in that neighborhood 

" (weck of 5/28/66 - $86,000.) He went on to state that wage items such as 
vacations, ctc. really have to come out of other cost reductions - improved 
efficiencies, you just can't kecp adding on and on to a pice the full impact 
of cuch wage cost increase. He stated that they have th: same problem in 
their bakery opcration and they have been able to effectuate efficiencies 
that absorb such increased wage costs. Malone pointed out that this adjust- 
mert is a much more difficult matter when related to a most modern, newly 
constructed plant like Woodstock which was opened early in 1966 and was 
{uliy automated. Malone also pointed out that we (Borden) had-been able to 
keep costs favorably in line becaus? of additional volume secured which 
helped to offset other rising costs which have occurred in our business. 
Bartels continued to stress the-fact that this type of wage costs have to be = 
absorbed by further efficiencies. 


The cos: increase applying to paper cartons was raised by Bartels, 
He indicated that this factor had not been brought up in any other market 
and asked Carver if he had any recollection of this ‘factcr and he indicated 
"no.'! Witzke indicated that some increases took place in respect to paper 
bags - two 5% increases, one of which was rescinded. 


Bartels referred again to the matter of being competitive in his 
buying program and indicated that we (Border) were no coubt familiar with 
the fact that F.T.C. had requested information from them (A & P) and 
that this presented no problem to them as they would simply submit copies 
oi our billings. Carver stated that the requests referred to prices and 
volumes geing back to 1965. Goge then indicated that wren he was summoned 
to the phone during this meeting, it was a call from Mr. Greaves, who heads 
up Borden's Chicago law office, who iniormed him that Borden had received 
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a request for information from F,T.C. and considered it important to © ------ 
know this, especially when he was conferring withA & P. This matter 

did not sccm to disturb Bartels. He asked a question about "returns" 

and was advised that the only credit A & P received was in connection 

with faulty containers or inferior quality. 


Bartels then returned to the wage cost increases. He indicated 
he found no fault with our information -- he believed it and stated that 
there might be some justification in recouping some of the costs. He 
constantly touched on buying competitively, stating that this position 
was not to be considered as a threat, Believed strongly that certain 
clements of wage cost increases had to be absorbed through increased 
efficiencies -- also had to believe that there was some leverage in the 
cost effects. He indicated that he recognized the basis of the hourly 
increase demand but could not look at the other items. He expressed 
that in his opinion he could possibly look at a price adjustraent factor of 
$.0018 per point and asked us to think it over. 


Gose again expressed the fact that these costs, as we had expressed, 
were real and valid cost increases. Bartels intimated that he can't tell us 
how to run our business -- that is Borden's decision to make. However, if 
we (Borden) want to consider this factor; he would see what could be saan 


Gose expressed his gratitude for this exchange of views and ee 
sion of the problem. Bartcls stated they were very well ea tisfied with the - __ 
quality of the products supplied and the service rendered. Gose thanked 
him and indicated that the matter will be reviewed further and mics com~ --. 

. Munications would be made shortly. 
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I, Jdonn J. Mathias, Gene i} Attorney, Federal 
Trade Commission, being Tirs uly sworn, do depose and 
state as foilows: . 
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A&P on private label hab icicle to those «f competitors. 
All of such work was done quite expediticusly, along 
with the conduct of int erviews with certein additional 
Borden personnel. The review and recommendations were 
completed within a few short months. Letter A of the 
Commission, alcng with she Notice Complaint and Order 
were mailed on May 26, 1971 to respondents. 


A review of the history of the investigation and 
pre-trial procedures in this matter reveal that if there 
has been any undue delay in the course of preparing 
this matter for trial, it has been occasioned by respondents 
themselves, rather tnan by Commission at*:orneys. At 
every stage of these proceedings respondents have sought 
to stretch end protract the time involved. Even in 
consent negotiations, Az? sought and received an additional 
30 days, during which time no additional progress was 
made toward a settlement. Respondent Aé&P’clearly admits 
that complaint counsel have done everything in their 
power to expedite these pvroceedirigs since the issuance 
of the complaint last October 1971. (Motion to Dismiss, 

p. 10). The record clesrly shows that the investigating 
attorney and trial couege) at headguarters have tried 
equally as hard to exneiite this matter in its earlier 
stages. Aside from the time required to process this 
matter, due to its ccmplexities, the only explanation 

for any delays herein, involves the conduct cr respondents 


themselves. 


Subscribed and sworn to before me, @ duly 
authorized Notary Pusli: of the District of Columbia 
on this /§&7f day of Ocicber, 1972. 


4 : MPLALNT COUNSEL ANSWER TO A&P MOTION 
co 


2LZf ony 92 


Yactinhng’? miaedr Le eta CeO 
- * Z : : 

a. a 
pe tee feelers ewe ef ous A. «thas * Be a 2 bn 


Cee ed cay eew Fee fey et eee te ofnne thok 


De . 


: f ic: ; 
Piece S oy IN 
ae c. re bowel a a~ of rd Aelnl. APO CO Hen ae : i tte eo 
/ a6 : . ; mg 
jf fete - aati Kt seems ew Efe dees, meng a 
} ri ba < 


t 
i 
{| Aw es ae ett eV ode arg @ 


wih kd plete Lh 2 As ree wien fey whet ey AO 


oe Ae ray eel he he, oe 7 Lewes <e 


’ 


LF eh aah fs st aw A Cheesy. nrkn he 
rie ~~ i . ote es 


eee ey rome Ok 


het lerccr bd “a+ Las a. 


/ 


yeti, oli e twee eve tery t+ gee. 


' 


: : 
ewe Mey Or ew wip s- Poet ie tie 


, 
ee cs lat aa A 7 inne | eee elfen nel, 


. 


Fo mew ag met Mop fret & 


i a ~ = . ‘ Ao vforer a | 


or 
tr 


Nee " i oer pe ce 


, i 
rt 


leprae 3 7 oe aaa e hea ee 


Ls ete ti ee ae wwe 7 be he 8 Fee et, PONTE ET deer 


Sore ae, “4 oe “4, 7 4fc.-f, eta dt 
cbt peng hE ek 7 o : Sotvon, er Ns ee 


feeste 


fiche mo es nae a 
Weber ete Ky Bs spree eZ Pas ateg A oe Cue GTi, 
tub FO eee Fe Oe, 


0 ree Lt te, 


Via rete Pa % 


AAT on 4¢ re — ote 


fc veh, of. he. 


’ . . 7, 
ae . ; 5 ’ : ) «* ip ere e os i an, ee : 
S : COMPLAINT COUNSEL ANSWER FO A&P MOTION | Pie 


| 
| 
| 


. ‘ . 
« . e 


e * : » c : . a : 
 Lewel ow big me oewee wn fay Fae poof area ef, of far~e nT Ft a, ~— ee ay 


oD 4 A 4 “of Aeew | rrr ee eee) Oe ceed om t= ~~ X.. romee 


c : . r . 

ben &. OM Hs eee olere wet eA, tne . heen A ts ieriss. os 

: coe “4 es : ne : . 3 ie of - es : 

| ae "se full. re ss =. et Sooners e a& CY 9 Seen fee 
eee ‘ : ’ fe 


« 


Ax eee a s ; Tae rom, -- pe) : he ae wee pS ainer J i == 7. alla, 
das > eet 


Nest she cg Foes oo fs, OE 2 A ee 


wt “"» ot # a Wt... Let Ta r4 <t oepe f= 


a 


“— ce ot. o% re € ¢ A ocmnne* . a ae Cue Cute, <P ol pilin as 


. e 


@ be eee ot 1 ee St eine de ly ne ee ete, wee ye 


famw bow- 
, 


Gtatk a brew y hE : oe Oe ar ae 


—t-J7e. 


J ee Page fet: ow eee 


Sear ek een wt fo. ote tu, < tte ots tri y ~~ J an w tho 2 
4 ° 
e 


Fideidiks — ¢ a “ee 4 A es ee oben been Ae we ee —. eeics Y Gry axe" dra’ 


! e Te et f/~~ Te edd ema F dinates — ow r A te owe, 


er Se ae ee } aA ers = ew! J ereer 2 lal. £ a clea Pe eee 
ee ae da ey ror ey ahi tunefn cn. - oe. / wn. t lela. 
‘ & f 


oe pp! GS ax ee Ce wnt us oS - J Ife Se f-~ern 7? aon 
> t fo—— Cove A, de & ~~ st a ate e< +e a et. ~e wy 
: - 


sine in, . 


LAINT COUNSEL ANSWER 7” A&P MOTION 


7 [0094 COMP a “.. 


Staff | 9/22/65 ~ 


Yesterday's meeting with Elmer Schmidt we believe 
concluded this matter. 

Convinced yesterday as never before that we met 
competition. 

At a point after all details were covered - point of 
letter - sensitive area - has to be done and we have to 
cover same - 

Talked about letter ~ A&P has to realize that when 
you come out with a letter - the biggest single thing that 
has happened in the Chicago market, Litigation can very 
well follow. A&P is in same Doat we are. Understand and 
recognizes. Letter indicate - customers of same size - 
availability. have to also say - our prices to you are 
defensable - not below cost - not designed to injure. 


Difficult to prove up matter of cost. Defense of meeting 


ws ; 
competition. In our Opinion meeting of competition - you 


will be called on to state the same. Said - understand what 
you are saying, tremendously important, glad you brougnt 
it up - should hang on to the other bids. 

RRM says "Borden and A&P had a relationship for a great 
many years - great respect for our customers - they for us. 
Day came - A&P wanted P. L. milk -asked for a quotation. 
Studied and put together a quotation - A&P was surprised - 


thought they were going to get a-much better price on P. 4... 
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Concluded they would have to 60 outside for other quotations - 
Did - were terribly shocked - Quotations were tremendously 
different. Told us that if our quote was unchanged we were 
out. Examined - decided we would have to look at it from 


"anyhow" accounting. Revised - now you have substantially 


met the other quotes. "E.S." I think this is 100% right ~ wi 


We will get into this with Pill Lewis - Ira and legal counsel. 
Have discussed the possible legal involvement and am Glad you 
brought this up. our opinion they had quotations around our 
bid. 

Seid more than once - this brings you there. Schedules 
reflect prices between various markets tied to difference in 
farmer prices. 

Covered glass gallons - talked to them about their buy- 
ing the containers - Got into details what we were prefer - 
Stay away from P. L. in @lass and let us price it-very 


receptive. 
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UNITED STATES OF AMERICA . OCT 25 1972 
BEFORE FEDERAL TRADE COMMISSION 


In the Matter of 


THE GREAT ATLANTIC & PACIFIC 
TEA COMPANY, INC., 
a corporation, and 

BORDEN, INC., 
@ corporation. 


TO APPEAL, A&P'S MOTION TO DISMISS COMPLAINT _ 
AND FOR RELATED RELIEF, AND CERTIFYING - } 


te hepv i) 
ORDER RULING ON A&P'S REQUEST FOR PERMISSION fA > 


VARIOUS MATTERS TO THE COMMISSION "Addi we | 


I 


On September 19, 1972, the undersigned issued an order 
denying A&P's motion to dismiss Count I of the complaint on 
the ground that it did not state a cause of action. The motion 
to dismiss Count ‘I on the ground of legal insufficiency was 
denied since the questions presented could not be resolved 
absent an evidentiary record; further A&P had not met its 
burden of establishing that complaint counsel would be unable 
to prove facts justifying the relief requested. A&P's con- 
tention that the Count I charges should have been the subject 
matter of a rulemaking proceeding rather than a complaint, 
however, challenges the exercise of the Commission's adminis- 
trative discretion in choosing among enforcement alternatives. 
Challenges of that nature are not within the undersigned's 
jurisdiction. See Crush International Limited, et al, F.T.C. 
Docket No. 8853 (Commission Interlocutory Order, Marcn 23, 1972). 
The order of September 19, therefore stated that on appropriate 
motion, this issue would be certified to the Commission. 


On September 27, 1972, A&P pursuant to §3.23(b) of the 
Rules of Practice, filed its request for permission to appeal 
the order denying its motion to dismiss. A&P also requested 
that the issue of whether the Count I charges should have been 
the subject matter of a rulemaking proceeding be certified. 
Complaint counsel filed their answer in opposition to that 
request on October 4, 1972. 
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The undersigned adheres to the view that a resolution of 

the issucs raised by A&P's challenge to the legal sufficiency 
of the Count I charges would be premature at this time. -No 

finding con therefore be made, as required by §3.23(b) of the 


Rules of Practice, that A&P has demonstrated the necessity 
for interlocutory review of that issue. 


The question of whether the Commission abused its dis- 
cretion in dealing with the Count I charges by way of a 
litigated rather than a rulemaking proceeding, over which 
the undersigned has no jurisdiction, is certified for review. 
No recommendation is made with respect thereto since it 
involves policy questions not within the undersigned's area 
of responsibility. 


II 

A&P has filed a second motion to dismiss the complaint, 
dated October 12, 1972, which also asks for related relief. 
This motion requests that each count be dismissed on the 
ground that delay in: issuance of the compleint by the Federal 
Trade Commission has deprived A&P of the opportunity to 
obtain evidence necessary to its defense in violation of 
A&P's constitutional rights, the Administrative Procedure 
Act, and the Commission's rules 1/. As a second ground of 
dismissal, A&P asserts the proceéding is no longer in the 
public interest for the reason that the practices alleged 
illegal have been discontinued and are unlikely to recur 
because the parties are no longer doing business with each 
other as alleged in the complaint. 


A&P also moves to cancel the evidentiary hearings now 
scheduled to commence November 20, 1972, pending final deter- 
mination of both motions to dismiss. 


Complaint counsel oppose the motion by their answer 
dated October 20, 1972. They contend in the answer and 
attached affidavits that the Commission's investigation and 
trial of this case has moved as expeditiously as circum- 
stances and the complexities of the case permit. In addition, 
complaint counsel ascribe much of the time lag to delaying 
tactics on the part of respondents. They also contend that 
as early as 1965, respondents were aware that the transactions 


2/ The transactions under consideration here apparently had their- 
inception in the period 1964-65, 
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under consideration might become the subject of an antitrust 
proceeding. 


No finding can be made on the basis of the motion, answer 
and accompanying affidavits alone that the interval between 
the inception of the investigation and issuance of complaint 
constituted an abuse of discretion on the part of the 
Commission. Moreover, the motion to dismiss basically 
challenges the exercise of the Commission's administrative 
discretion in determining when to issue complaint. This is 
not properly an issue before the undersigned. See Crush 
International Limited, supra. It must, therefore, be certi- 
fied to the Commission. 


The question of whether A&P has an adequate opportunity 
to defend, on the other hand, appears to be a factual question 
which would properly be before the undersigned were it not so 
"intertwined" 2/ with the allegation of administrative abuse 
in delaying the complaint. Upon review of the motion, it is 
the undersigned's view that a determination of this fact 
question is premature and should not be decided in the absence 
of an evidentiary record. For example, without having heard 
the witnesses and reviewed respondent's case on defense, the 
undersigned is in no position to definitively evaluate the 
possible prejudice resulting to A&P from the time lag in 
question 3/. : 


2/ See Crush, supra. 


3/ Among other things, A&F contends certain witnesses are not 
available, the witnesses' memories have dimmed and that as 
a result of the time lag, documentary evidence prerequisite 
to proper cross-examination is not available. A&P also 
asserts documents necessary to reconstruct market conditions 
in the relevant market for the period 1965-66, cannot be 
obtained. In addition, respondent states that its discovery 
has established that documents necessary to the cost justi- 
fication and meeting of competition defenses cannot be 
secured. With respect to the Count III charges, A&P claims 
that because of the paucity of relevant documents, it will 
be severely handicapped in showing, as it expected to do, 
that respondent's prices were not unusual and constituted— 
@ unilateral exercise of reasonable and ordinary business 
judgment. A&P also contends that, as a result of delay, 
documents material to assessing the accuracy of certain 
proposed Commissions exhibits are not available. 
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Turning to the issue of whether the complaint should be 
dismissed on the ground of staleness, the undersigned notes 
that complaint counsel's evidence relating to Count II will 
apparently go up to March of 1970, and the evidence to be 
adduced under Count III will pertain to the period 1964-68 
(Tr. 924-26). Accordingly, no finding can be made at this 
time, without additional evidence, that the complaint should 
be dismissed for that reason. A dismissal of the complaint 
on the basis of discontinuance would be similarly premature. 
Essentially, however, the request for dismissal for reasons 
of discontinuance and staleness is interrelated with the con- 
tention that the Commission abused its discretion in delaying 
issuance of the complaint. These questions will also be 
certified. 


Basically, the motion to dismiss raises fact issues which 
should be decided after hearing. The undersigned, therefore, 
recommends that the Commission deny the motion. The request 
for cancellation of the November 20, 1972 hearing date is also 
denied for that reason. 


Nor is the undersigned convinced, after reviewing A&P's 
contentions on this point, that fairness requires a postpone- 
ment of the hearing. The turnover of complaint counsel's 
evidence appears essentially complete. The undersigned has 
ruled that in certain insta’ ces, witnesses may be recalled 
for additional cross-examination and that respondents may 
have an interval between the case-in-chief and the defense 
to complete their discovery 4/. In this conection, §3.41(b) 


<snoiacaiebidecielitieanihcpabiniaiacesdencieisipincieiciansslaabsisbainleanelisiicibnniatpligit les) A) Dio 
4/ The ruling on this point stated as follows: * 


"The next point to which I intend to address myself 
is the question of deferred cross-examination of wit- 
nesses and whether that is crucial as far as you are 
concerned. Here my ruling will be that I will expect 
you to cross-examine witnesses to the extent you are 
able at the time of complaint counels' case in chief. 
I would suspect in the case of most of the witnesses 
it is doubtful that recall would be justified. I will 
be willing to recall witnesses for cross-examination 
in these instances where you can show me, as a result 
of discovery, you have information which would be help- 
ful to you in cross-examining the witness which you 
did not have before. I would suspect such an occasion 
would arise primarily in the case of expert witnesses, 

eee there may be exceptions. (Continued on next 
page 
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of the Rules of Practice provides expressly: 


"the hearing examiner...may grant a reuscnable 
recess at the end of the case-in-chief for’ the 
purpose of discovery deferred during the prehearing 
procedure where the examiner determines that such 
recess will materially expedite the ultimate dis- 
position of the proceeding.” 


In the undersigned's view, this procedure will materially 
expedite the disposition of this case and affords. respondents 
a reasonable opportunity to prepare their defense. Accordingly, 


IT IS ORDERED that the request for certification of A&P's 
application to appeal the order denying its motion to dismiss 
Count I of the complaint for legal insufficiency be, and it 
hereby is, denied. 


IT IS FURTHER ORDERED that the question of whether. the 
charges under Count I should have been the subject of a rule- 
making proceeding be, and it hereby is, certified to the 
Commission. 


IT IS FURTHER ORDERED that A&P's motion to dismiss the 
complaint dated October 12, 1972, be, and it hereby is, 


certified to the Commission with the recommendation that it 
be denied. 


I is FURTHER ORDERED that the request for cancellation 
of the November 20, 1972 hearing date be, and it hereby is, 


dheL ed 


Theodor P. von Brand, 
Administrative Law Judge. 


October 24, 1972 


In any event, this is something I would intend toe 


rule on it as the occasion arises, and I think that will. 

be governed primarily by the question of: ‘In the meantime, , 
did you get additional information which you could.not € 
reasonably be expected to have pefore.'" (Tr. 980) | 
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DOCKET NO. 8866 
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Ip, the Matter of 


THE GPEAT ATLANTIC & PACIFIC 
TEA COMPANY, INC., 
a corporation, and 

BORDEN, INC., 
a corporation 


eee eee ee ee 


ORDER RULING ON CERTIFICATION ORDER 
OF ADMINISTRATIVE LAW JUDGE AND ON 
RESPONDENT'S MOTION FOR LEAVE TO 
BRIEF AND ARGUE ISSUES RAISED BY 
CERTIFICATION ORDER AND FOR 

RELATED RELTEF 


This matter is before the Commission on the 
administrative law judge's certification order, dated 
October 24, 1972. The order certifies to the Commission 
A & P's motion filed September 1, 1972, for dismissal 
of Count I of the complaint for failure to state a claim 
under Section 5 of the Federal Trade Commission Act 
insofar as the motion claimed that the charges in 
Count I should have been the subject of a rulemaking 
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procecding. 1/ It also certifies a motion by A & P 
dated October 12, 1972, requesting dismissal of all 
three Counts of the complaint on the grounds that 
delay in issuance of the complaint hes deprived A & P° 
of the opportunity to obtain evidence needed in its 
defense and that the complaint is no longer in the 
public interest because the acts and practices alleged 
in the complaint have been discontinued and are not 
likely to recur. 


Before addressing ourselves to the certified motions, 
we turn first to a motion filed with the Commission by 
A & P on October 25, 1972, subsequent to the administrative 
law judge's certification order. In its motion A & P 
requests permission to file an additional brief on the 
issues raised on certification and to argue the matter 
Orally before the Commission. It also seeks a continuance 
of the hearings which had been scheduled to commence on 
November 20, 1972, pending the Commission's disposition 
of the certified questions. 


l1/ Other arguments contained in A & P's motion of 
September 1 were ruled upon by the administrative law 

judge and were disposed of by an order of the judge, 

dated September 19, 1972, dismissing the motion. By 

Motion for Leave to Brief and Argue Issues Raised by 
Certification Order and For Related Relief, dated 

Octoher 25, 1972, A & P invites us to review all the 
arguments dismissed by the judge's ruling of September 19th 
notwithstanding the refusal by the judge, as indicated 

in his certification order of October 24, 1972, to make 

the written determination with respect to his ruling 

which is required by § 3.23(b) of the Commission's Rules 

of Practice. We decline the invitation. The purpose of 

§ 3.23(b) is to grant the administrative law judge the 
authority to limit the opportunity for requesting interlocutory 
review to matters (other than those matters specified by 

§ 3.23(a) of the Commission's Rules) which, in his opinion, 
fall within the guidelines established by § 3.23(b). To 
accept A & P's invitation would he to undermine this 


purpose. 
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We think that the issues before us already have 
been briefed extensively. Even A & P appears to agree 
on this point. It notes in its motion that the issues 
have been briefed “in several separate submissions" 2/ 
and that its purpose in subpitting a further brief 
would be to have “a single statement of position." 3/ 
We see little value to adding still more to the now 
sizeable volume of paper work, or to allowing oral 
argument, in the matter. Accordingly, A & P's request 
is denied. 


The request for continuance of the hearings is, 
as a practical matter, mooted by the withdrawal from 
participation in this proceeding by Administrative Law 
Judge Theodor P. von Brand on November 21, 1872, pursuant 
to § 3.42(g) of the Commission's Rules of Practice. . 
And the administrative law judge now appointed t this 
proceeding is instructed to proceed with the hearings 
at the earliest reasonable date. 


I 


The sole question before us with respect to A & P's 
motion to dismiss Count I of the complaint is whether 
we abused our discretion by issuing complaint as to 
this Count, rather than proceeding through rulemaking. 
A & P's contention rests on the assumption that the charge 
of Count I involves a wholly novel challenge to activity 
never before found to be a violation of Section 5 of 
the Federal Trade Commission Act. Proceeding from that 
assumption, A & P argues that it would be unfair for 
the Commission to issue an order prohibiting the challenged 
conduct without having first, via a trade regulation rule, 
forewarned A & P that such conduct is uniawful. 


The challenged activity is not as novel as 
A & P claims. We think that the alleged 


oom | 


2/ Motion for Leave to Brief and Argue Issues Raised 
by Certification Order and Fer Related Relief, dated 
October 25, 1972, page 2. 


af id. 
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practice is similar enough to the facts of the Kroger “ 
case 4/ to warrant a full hearing on the record and ’ 

we would be remiss in our obligation to the public ” 
interest were we to dismiss the Count so prematurely, 

as A & P requests. Moreover, in issuing this complaint, 
we made the determination that the practices alleged 
therein, including those of Count I of the complaint, 

4£ found to exist on the basis of substantial evidence 
of record, could best be dealt with by means of an 
adjudicative order to cease and desist. This 
determination was clearly our responsibility to make. 
Federal Trade Commission v. Universal-Rundle Corporation, 
387 U.f- 244 (1967); Moog Industries V. Federal Trade 
Commission, 355 U.S. 411 (1958). And we are not persuaded 
that we should reverse our decision without the benefit | 
of a full record. A & P'S motion to dismiss Count I of 
the complaint is, therefore, denied. 


ai 


A & P also moves to dismiss the complaint in its 
entirety on two grounds: (1) the delay between the 
inception of the investigation and issuance of complaint 
constitutes an abuse of discretion on the part of the 
Commission; and (2) the proceeding is no longer in the 
public interest Since the alleged illegal practices have 
been discontinued and are unlikely to recur and the 


evidence which would be jntroduced at hearings is stale. 


We find that the time taken to conduct the investiga- 
tion leading to the issuance of the complaint herein is 
neither atypical nor inordinate, particularly in view of 
the complexity of the investigation and the limited 
manpower available to the Commission for conducting 
investigations in connection with its varied and broad 
statutory responsibilities. Moreover, it seems clear 
from the pleadings and affidavits before us that respondents 
were timely alerted to the fact that the Commission was 
interested in the private label arrangement between them 


— 


4/ The Kroger Company v- Federal Trade Commission, 
438 F.2d 1372 (6th Cir. 1971). 
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in the Chicago trading area from the standpoint of 
possible violations of the amended Clayton Act and 
Section 5 of the Federal Trade Commission Act. And 
there is no indication that either A & P or Borden 

was ever advised that the Commission had abandoned its 
investigation. On the contrary, the papers before us 
clearly indicate that attempts to pursue and complete 


.. the. investigation were made by Commission staff on a 


.continuing and regular basis during the period March 1967- 
December 1969. 5/ Accordingly, we find no abuse of 
discretion in our issuance of complaint herein. 


.We agree with the administrative law judge, however, 
that the question of alleged unfair prejudice toA &P. 
by possible denial of adequate opportunity to defend is 
one which cannot be answered now, but only at the 
conclusion of hearings. Therefore, the motion in this 
respect will be denied without prejudice to A & P to 
renew its argument in conjunction with the submission 
of proposed findings of fact and conclusions of law at 
the close of the reception of evidence. 


We also agree that questions of staleness of evidence 
and good faith discontinuance can only be decided after 
all the evidence is in, particularly in a situation of 
this sort where the contractual arrangement with which 
the ce~vlaint is concerned was discontinued by the 
respon. unts subsequent to formal issuance of the complaint. 6/ 
Accordingly, 


saierataaB 


5/ Affidavit of FTC Attorney Examiner Richard A. Palewicz, 
dated October 18, 1972, which appears as Attachment I to 
complaint counsel's Answer dated October 20, 1972. 

Mr. Palewicz's statements as to the dates on which contacts 
were made with respondents in the course of the investigation 
are not challenged by A & P's Reply, dated October 21, 1972. 
On the contrary, A & P's Reply, at page 4, notes that 

Mr. Palewicz's affidavit omitted one interview with an 

A& P official. 


6/ A & P's Motion to Dismiss the Complaint and For Related 
Relief, p. 22. 
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IT IS ORDERED that respondent's motion. for leave 
to brie£ and argue issues raised by certification order 
and for related relief be, and it hereby is, denied. 


If IS’ FURTHER ORDERED that respondent's motion to 
dismiss Count I of the complaint, certified to the 
Commission on October 24, 1972, be, and it hereby is, 
denied. 


IT IS FURTHER ORDERED that respondent's motion to 
dismiss the complaint, certified to the Commission on 
October 24, 1972, be, and it hereby is, denied. 


By the Commission. Commissioner MacIntyre abstained. 


' ‘ 
th feet 
Charles A. Tobin 
Secretary 


Issued: January 19, 1973 


BORDEN ADMISSIONS 
. Sew 
private label sales involved in this proceeding. 


III-3. Borden objects to this request on the 
basis that it is not a statement of fact but rather a 
legal conclusion based on assumptions and matters not 
set out in the request. The request also goes beyond the 
geographical area to which complaint counsel have agreed 
to limit their proof and includes a time period of almost 
two years prior to any of the private label sales involved 


in this proceeding. 


III-4. Borden admits that substantially all of 


the homogenized milk packaged in half-gallon contains 
bearing the A&P label which was supplied to A&P in the 
Illinois counties of McHenry, ee Kane, Ccok, Du Page and 
Will and in the Indiana counties of Lake and Porter and 
Valparaiso, Indiana, during the period November 1965 through 
December 1968 was packaged by Borden's Woodstock plant. 
Borden objects to the leoeladee of Paragraph I1.-4 as 
unclear and in any event going beyond the scope of complaint 
counsel's case in chief. 

III-5. Borden admits on information and belief 
that approximately 60% of the raw milk was purchased for 
Borden's Woodstock, Illinois plant during the period 1964 


through 1968 produced on dairy farms in the State of Wisconsin. 


i nm 
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In its Reply to Borden's Request for Admission dated 
August 17, 1972, complaint counsel asserted that information 
relating to the transportation of such raw milk is : | 
“irrelevant to the issues of this case." Borden therstoca 


[. 
objects to the references in Paragraph III-5 to the | 


transportation of such milk. | 

III-6. Borden admits that after Borden's Woodstock, 
Illinois plant began regular operation and up to December 31, 
1968, raw milk was generally received at the Woodstock plant 
on a seven-day per week basis. 

III-7. Borden admits that milk products processed 
at its Weodstock, Illinois plant during the period 1964 
through 1968 were sold to a wide variety of cuacouees in 
the Illinois counties of McHenry, Lake, Kane, Cook, Du Page 
and Will and in the Indiana counties of Lake and Porter and | 
Valparaiso, Indiana, including but not limited to home 
delivery customers, erstomers served from wholesale routes, 
independent distributors, and customers served by contract 
haulers. The remainder of request III-7 is objected to as 
being so general as to be misleading, burdensome and 
impossible to accurately answer for the extended time period 


referred to. 


III-8. Borden objects to the request contained in 


' wee 


| 
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\ 
substantially identical request (Item III-5), A&P admits : 
that approximately 60% of the raw milk purchased for 


Borden's Woodstock, Illinois plant during the period 


1964-1968 was produced on dairy farms in the State of . 


Wisconsin and except as admitted, A&P denies this request 


for admissions. 


III 12 


Admits that at various times during the period 
1964-1970, A&P advertised in newspapers which were circulated 
in all or some parts of Oak Park and Franklin Park, Illinois 
and/or the cities of Gary, Hammond, Highland, Munster and 


Valparaiso in Indiana. rn oli 


III 19 and 24 


Admits that fluid milk is one of the more important 
commodities carried in retail grocery stores and that it is 
a perishable, high volume, fast turnover item sold by most 
food retailers. Milk is also a staple and is purchased more 
frecuently than other products. Milk is not "highly standardized" 
since there are differences among milk products (e.g., in butter- 
fat content). Except as so admitted, A&P denies these requests 


for admissions. 
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III 20 and 21 


Admits that milk is used almost daily, that 
consumers are familiar with its price and that A&P and 
other retail grocers price it competitively. Fluid milk 
is one of several items price checked by A&P on a regular 
basis by visiting competitors' stores, and reviewing 
newspaper ads. Except as so admitted, A&P denies these 


requests for admissions. 


TIX 22, 23 and 26 


A&P admits that net profits are low in the retail 
grocery business, that cost: are an important factor in it, 
that discounts, allowances and rebates of one or two percent 
are important, and that they are especially important on 


high volume items such as milk. Except as so admitted, 


A&P denies these requests for admissions. 
Iii 23 


Admits the products identified are important and 


are generally carried in retail supermarkets and except as 


eae 
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A&P admits on information and belief, based upon 
Borden's amended response to complaint counsel's substantially 
identical request (Item III-10) ana additional information 
supplied by Borden, and subject to later correction if 
necessary, that substantially all of the fluid milk products 
Borden supplied under A&P's private label to A&P's stores 
located in the Illinois counties of Cook, DuPace, Kane, Lake, 


McHenry and Will and in the Indiana counties of Lake and 


Porter during the period November 1965-1970 were Physically 


and chemically identical to the equivalent products contem- 
poraneously sold under the Borden label to these A&P stores 
and to other stores in the “Chicago ald Suburbs", Gary, 
Hammond and Valparaiso areas. Except as so admitted, A&P 


denies these requests for admissions. 


ait 7 


een mes 


A&P denies these requests for admissions on 
information and belief based upon Borden's amended response 
to complaint counsel's substantially identical request 


(Item III-11). 
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Borden under A&P's private label to A&P stores located in 
the Illinois counties of McHenry, Lake, Kane, Cook, Du 
Page and Will and in the Indiana counties of Lake and 
Porter, Indiana, during the period November 1965 through 
1968 was physically and chemically identical to certain 
products contemporaneously sold under the Borden label to 
other stores in the "Chicago and Suburbs", Gary, Hammond 


and Valparaiso areas. 5B..rden denies the remainder of 


this request. 


Borden denies this request. 


Borden denies this request. 


Borden denies this request. 


III~28. 

Borden admits by way of qualified answer that 
during the period 1962-1968, the Borden Chicago unit 
purchased raw milk as necessary to meet the desired 


production level of its plants, as determined, among other 


BORDEN ADMISSIONS 


factors, by the expected demands of its customers for 
processed milk products. Borden admits that it processed 
raw milk and transferred processed milk products to its 
customers as expedi’ ously as was practical, although such 
expeditious transfer was not always practical. Both raw 
milk and processed milk products were stored at various 
stages for varying periods of time. Borden admits that it 
attempted to process the raw milk quickly in Borden's 
plant and transfer the processed milk as quickly as 
possible. Borden denies the remainder of this request. 
III-30. 


| 
Borden admits by way of qualified answer that 


at-all times during the period 1965-1968, as a'matter of 

general practice, Borden coordinated its purchases of raw 

milk with among other things, its sales and deliveries, 

and attempted to sell as quickly as possible the processed 

milk products. Two of the results of selling processed 

milk products as quickly as possible were to minimize the 
~ 


period during which milk was stored, and to insure the 


freshness and quality of milk sold by Borden. Borden 


denies the remainder of this request. 
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THE GREAT ATLANTIC & PACIFIC 
BORDEN, INC. : eee ot 
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ORDER SUPPLEMENTING AND MODIFYING 
: ORDER OF SEPTEMBER 11, 1974 RE 
| MR. HAVEMEYER'S COST JUSTIFICATION EXHIBITS 


By order dated September 11, 1974, certain stated 
objections by complaint counsel to the reception in evidence 
of specified exhibits were overruled. Said order, however, 
did not take into consideration certain other objections by 
complaint counsel to time standards:and Ex-Cello rentals in 
such evubits, an issue separately priefed by both A&P and 
complaint counsel. 


Te data in question were made by Mr. Havemeyer, an 
A&P witness, and by Case & Co., a management corsulting 
firm. These calculations were developed in 1949 on the basis 
of studies made of Bowman Dairy deliveries in Chicago and were 
reconfirmed by additional work in the 1950's and 1960's. The 
time standards identify specific elements of service and the 
time required to perform then. As such, they appear to be 
material and relevant to this proceeding involving a justifi- 
cation of a seller's price based upon ascertainable costs. 
Similarly, the machine rental costs were:calculated for a 
_ third party for a different purpose, but would purport to 
\demonstrate such costs. 


A&P seeks the admission in evidence of these time studies 
and machine rentals. Complaint counsel object because the 
underlying data to these conclusionary. galculations have not 
oeen made available to them. Moreover, it is complaint 
counsel's position that these calculations are biased, 
incomplete, stale and connected with previous litigation. 
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The primary thrust of complaint counsel's objections 
is the failure to have the underlying data, as a result of 
which they cannot cross-examine Mr. Havemeyer adequately 
and effectively. A&P replies that it has not withheld anything 
but“that the underlying data no longer exists. It argues that 
evidentiary rules such as the hearsay rule do rot necessarily 
apply to proceedings before the Federal Trade Commission but 
admits that the Commission's Rules require evidence to be 
reliable. It further cites Federal Rules which permit expert 
testimony even where the data upon which the testimony is 
based is inadmissible in evidence. But we are not here 
concerned with the admissibility of the underlying data. 
It is their availability or unavailability that controls the 
admissibility of the conclusionary calculatio s. A&P notes 
the cases where summaries of existing records were deemed 
inadmissible because existing underlying documents were not 
made available for review by the adverse party. A&P apparently 
would agree that the conclusionary calculations would be 
inadmissible if existine underlying data were not made 
available to complaint counsel. This reasoning, however, 
would result in giving greater credence to a conclusionary 
calculation which has no underlying data than one which 
simply fails to show it. In either case, the difficulty 
is the same. Unproduced underlying data prevent or impede 
effective examination of the summary. The reason far non- 
production is not the critical test. Rather, it is the harm 
to the adverse party who cannot effectively examine the summary 
document. In effect, we are asked to excuse A&P for its failure, 
despite great effort, to present the necessary evidence in 
support of its defense of cost justivication. This‘ would 
result, however, in shifting the burden of proof from A&P to 
complaint counsel, for which I see no warrant. 


A&P seeks to overcome this result by arguing that complaint 

counsel had ample opportunity to cross-examine Mr. Havemeyer. 

Ae previously noted, however, effective cross-examination was 
haupered by the absence of the underlying data. Moreover, the 
‘time standards in question were developed, not by Case & Co. 

or by Mr. Havemeyer, but by a predecessuc firm. Mr. Havemeyer 
began working for that predecessor firm in 1953, some four 

years after the standards were developed. He did not participate 
in the collection of the data so that his testimony on this issue 
could not serve to authenticate the raw data. If he, independently, 
made a different study in 1957 which "fell within the range of 
the data which had been taken from ‘he 1949 time study", his 
expert opinion is to be evaluated for its probative weight but 
would not, in itself, serve to authenticate the 1949 study. 
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A&P also disputes complaint counsel's argument that the 
time standards were prepared for litigation. The studies 
were made in 1949 by a predecessor firm to Case & Co. which 
came into being in 1962. They were used in Mr. Havemeyer's 

— “cost studies connected with the Bowman case which was not 
concluded until 1963. Thereafter, as the A& Reply dated 
" “May 165-1974, puts it, eae 


e+e when the Borden case was concluded, 
there was no further use for the 

. underlying data and this material was 
eae thrown ‘out. 

This would appear to confirm the impression that the underlying 
data were prepared and kept only for purposes of litigation. 

If so, they do not constitute business records admissible 

in evidence as an exception to the hearsay rule. But we are 
not here concerned witn the underlying documents which have 
Jong since been destroyed. Instead, we are concerned with the 
summaries which were prepared from such underlying documents. 
The summaries are obviously not regular entries in the course 
of business. They are not accounts receivables, inventories, 
expense records, etc. regularly entered by a business that 

are relied on in the conduct of the business.’ Nor are they 
business records of any other person since they were not 
prepared or kept by such other person. 


In addition, a business record to be considered an 
exception to the hearsay rule should have been made contem- 
poraneously with the event. Here tne summary was ‘allegedly 
made in 1949. The exhibits in question, however, are not 
the 1949 summary but Mr. Havemeyer's work product from such 
summary, and made by him in 1955 (Tr. 8016). They were 
prepared by him for use in the Bowman litigation rather than 
for use in bysiness (Tr. 7674). Nor are they contemporaneous 
documents (although the 1949 summary may be) and they cannot 

_ be accepted as a copy of the 1949 summary without the 1949 
\Summary being made available for comparison. 


Complaint counsel also object to these exhibits on 
grounds: of relevance, arguing that 1949 practices are not 
relevant to this proceeding which is concerned with 1965-1970 
practices. This is a serious fault but may affect only the 
probative value of the exhibits rather than their admissibility. 
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Nor can these exhibits be admitted as market reports or 
surveys or published reports relied pon by the public or the 
industry. Instead, they are data comviled by Bowman, recorded 
by the predecessor firm to Case & Co., and kept by Case & Co. 

‘ for the specific purpos¢ of demonstrating Bowman's costs in 
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ances . . 
Accordingly, after intensive consideration of the 
arguments of A&P as well as of complaint counsel, 


IT IS ORDERED that complaint counsel's objections to 
the reception in evidence of A&P exhibits for which the 
underlying data were not produced is sustained. 


IT IS FURTHER ORDERED that complaint counsel will, on 
or before September 30, 1974, furnish counsel for the 


respondents a list of the exhibits or parts of exhibits 
so affected by this ruling. 


“, 2g) aA 4 ve °a) 
arry R. Hinkes 
Administrative Law Judge 


September 16, 1974 
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Volume II 


A. The Havemeyer Cost Calculations 
1. Three studies prepared: 


Respondent A&P has offered three basic cost calculations 


in evidence in support of its defense of Count II of the 


complaint - the count charging A&P with the unlawful 


inducement or receipt of a discriminatory price. They are 
identified as follows: 

(a) A profitability study designed to show that 
considering its May 1965 costs, Borden could have expected 
to make a substantial profit from the prices which it later 
accorded to A&P under the agreement. 

(b) A comparison of Borden's cost of serving A&P stores 
and certain competing retail grocers served by Borden's 
O'Hare Branch in March 1966. 

(c) A comparison of Borden's cost of serving certain 
A&P stores and certain competing retail grocers in Indiana 
in October 1969. 
2. Prepared by Robert Havemeyer: 

These studies were prepared by and under the supervision 


of Robert Havemeyer of Case & Company, Inc., New York, New York. 
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3. The Experience of the Preparer: 


The witness' experience with Case and Company, and a 
predecessor firm, Stevenson, Jordan and Harrison, although 
partly involving work in he dairy industry, included only 
one other Robinson-Patman cost justification study presented 
in a litigated case - one of the ill-fated stuiies in U.S. 

v. Borden (Bowman), 370 U.S. 471 (1962). (Tr. 6769-6775, 
9131-9132). 1/ In the main, the witness' experience has been 

in connection with studies for various state agencies, founda- 
tions and research groups. (Tr. 6769-6775, 9673, 9675, 9676-9677, 
9678-9679; RAPX 245A, B and C). Such agencies are concerned 

with setting up standards for dairy pricing practices within 
their respective jurisdictions. (Tr. 6772, 6773; RAPX 9, pp. 9 
and 10). He has also engaged in management consultant services 
for certain dairies, including Bowman Dairy of Chicago, Illinois 
(prior to its acquisition by Dean Foods Co. in 1966). (Tr. 
7616-7617, 7962-7965, 8038-8040). Mr. Havemeyer's description 

of his experiences indicates that he has been principally involved 
in setting up broad costing "standards," such as those involved 
in the state milk pricing programs and management consultant 

work, (RAPX 9, 235A-C), rather than determining cost differences 
between specific competing purchasers under the Robinson-Patman 


Act. (Tr. 9131-9132). 


1l/ In this section most of the Tr. references will refer to the 
testimony of Mr. Havemeyer. Where this is the case the Tr. 
reference will not usually be preceded by the name of the witness. 
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4. Mr. Havemeyer's Calculations Were Offered to Rebut 

Evidence ect Prices to A&P Were Discriminator 
and Below cost: ——eee 
Mr. Havemeyer's three studies were intended to rebut 

evidence of record which shows Borden's pricing to A&P to 

be discriminatory and below cost. That evidence includes 

internal Borden cost accounting tabulations from both before 

and after the inception of the Borden - A&P contract, memoranda 


of contemporaneous internal communications within the Borden 


company, documents prepared by Borden and submitted to A&P 


during their dealings and the testimony at trial of various 
witnesses. (See Volume I, Finding 108-111). 
5. Procedure Followed by Mr. Havemeyer: 

Mr. Havemeyer's studies are not based upon personal 
observations of Borden's operations. (Tr. 7001, 8105, 8110, 
8113, 7513-7514, 7730-7731, 7748-7750, 7891, 7979-7981, 7976-7979, 
7980-7982, 7983, 8176-8177, 8270-8274, 7877, 7896-97). Rather, 
they are based upon a review of a portion of Borden's 
records which were "selected" by a Borden employee and 
"counsel," possibly A&P counsel. (Daube, Tr. 6704-6705). 

Mr. Havemeyer did not partake in the process, or even review 
all of the available documentation to determine the com- 
pleteness and representativeness of the selection. (Tr. 


7520). Nor did he obtain monthly documentation over a 
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representative period of time to determine the typical- 

ness and completeness of certain monthly cost data which he 
utilized in his studies. (RAPX 71 and 72; Tr. 7598, 7565, 7537). 
Moreover, he was frequently unable to answer basic questions 
concerning Borden's operational methods and the manner in 

which Borden's accounting records were compiled. (See 

Findings 9(1), 15(n) and 27, below). 

In the main, where Mr. Havemeyer was shown, upon 
examination, to have no evidentiary basis for assumptions as 
to the identity, meaning, content, or impact of Borden's 
records, and as to the methods of Borden's operations, no 
attempt was made to substantiate Mr. Havemeyer's assumptions 
through the presentation of additional witnesses from Borden. 
This was so, despite the fact that ample opportunity was 


granted to A&P to call such additional witnesses. (Tr. 9144- 


9145, 9149). This would indicate that no substantiation was 


available for these points. Moreover, Mr. Daube of Borden was 
recalled in connection with a few of Mr. Havemeyer's "guessti- 
mates" and opinions concerning the application and meaning of 
Borden's records, and failed to back up Mr. Havemeyer's interpre- 
tations in connection with a large share of the items covered 

by that testimony. [See Findings 9(c) (ii) n. 20, 9(f£) (iii), 
9(g) (viii), 15(a) (ix), 15(e) (4), 15le) (14), 15(e) (vii), 


20(e) (i), 20(e) (ii), 20(e) (v), 20(g) (ii) and 22, below]. 
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B. The Profitability Study 
6. RAPX 232: 2/ 


This exhibit purports to calculate the total cost of 
processing, transportation to branches and delivery to the 
store, of A&P private label items, based on costs of Borden 
for May 1965 (although other periods were used in determining 
some of those costs). It then compares such cost to the 
private label price granted to A&P in September of 1965, to 
arrive at a calculated weighted margin per point for Borden 
in 3ts sales of private label dairy products to AGP. It 
breaks down the total costs into seven categories: direct 


material costs; processing costs; trailer loading (at 


Woodstock plant); hauling to branches; truck loading at 


branches; delivery; and indirect marketing, general and 


administrative costs. 


cee LC CCl lll LLL LLL LLL LD, 


2/ This is the final "corrected" summary copy of this set 
of calculations. The original exhibits to which the 
witness' testimony refers are: RAPX 109-123, 140-152, 154, 
198, 199 and 200 A-B. The findings and arguments herein 
will apply to RAPX 232 and these latter exhibits, as a 
group, unless it is otherwise specifically noted that one 
or more of these exhibits is not affected by a particular 
statement. 
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7. Purports to Show That Borden Overestimated 
ts Costs During The Negotiations: 
This study purports to show that Borden's unternal 
accounting, during the negotiations, overestimated its 


costs and that the ultimate prices granted to A&P in the 


September 21, 1965 offer (CX 62) provided a substantial 


profit margin to A&P. 3/ (RAPX 232, p. 96). 
8. Mr. Havemeyer's Calculations Conflict With 
Borden's Contemporaneous Internal Accounting 

Borden's internal accounting papers, prepared during 
the course of the negotiations, show higher cost figures than 
those estimated in respondent's ec Sits. (CX 54B; CX 87A-C; 
RAPX 65). 

9. Mr. Havemeyer's Calculations: 

(a) Attachment I - Direct Material Costs: This portion 
of A&P's study represents the sum of three separate cost 
items -- raw milk cost, ingredients cost and container cost. 
The first two of these are taken directly from CX 54B =- an 


internal document of Borden prepared in September 1965 and 


3/ Since it is impossible to determine delivery cost (one 

of the major functions involved) due to the fact that the 
witness did not present competent proof of the time involved 
In such function (see findings below under the "Delivery Cost" 
function) the exhibit is really inconclusive, even if it 

were otherwise valid. 
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listing certain costs in connection with the A&P private 
label negotiations. (CX 54B, CX 55). In the case of the 
third cost element in this calculation, container cost, 
the witness has ignored a figrre given on CX 5B and 


referred to another exhibit listing certvin costs for 


Borden's Wisconsin plants and for the period August 1964, a 


year earlier. (RAPK 232, p. 3; CX 4D; Tr. 7374, 1315, 1316). 
In support of this latter selection, the witness stated 
that the expense as shown in CX 54B contained the Ex-Cell-0O 
machine rental expense, which he argued should be considered 
in connection with processing expense. (Tr. 7376, T3519) « 
He therefore selected the August 1964 expense in Wisconsin 
because this allegedly did not contain such rental expense. 
(Tr. 7379). However, he was unable to cite to any evidence 
showing what was included in the container expense as shown 
in CX 4 (Tr. 7380, 7381), or the container expense as shown 
in CX 54B (Tr. 7376, 7377, 7464-7465). Moreover, the witness 
has never cited to any support for this assumption, other 
than CX 4 and Cx 54P sth of which simply refer to the 
expense cf "containe. ‘ without any further explanation or 
any indication that any additional expense is included. 


(CX 4E, CX 54B). It is far more probable that the difference 
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in this cost item between the two exhibits is simply that 
there was a cost increase during the intervening year 

(CX 4 is based on August 1964 costs according to CX 4A-B; 
CX 54B was prepared in September 1965); or due to the fact 
that they were for different plants in different areas. 
(See RAPX 245B, Sec. II, pages 1 and 2 - last paragraph on 


page 1 and second full paragraph on page 2, beginning with 


"Readers will notice variations . Peat 2A 7 § 


The witness has, therefore, failed to establish an 
evidential basis for choosing an old cost figure from 
another plant in another marketing area, in preference to 
a more current figure applicable to the particular plant 


in question. 


ee 


4/ Moreover, CX 4 was a cost study prepared for use in 
Connection with a controversy with the State of Wisconsin 
and is, therefore, not entitled to the stature of a 
"business record" in connection with our deliberations 

in the instant matter. (Havemeyer, Tr. 6973-6974; 
Soberg, Tr. 2765, 2768; CX 4B). The Wisconsin matter 
included allegations of sales below cost. (Havemeyer 

Tr. 6973-6974, Soberg, Tr. 2767). It is obvious that 
such study would be prepared with the view of minimizing 
costs. 
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This particular error affects the calculaticns by 
the following amounts (See p. 4 of RAPX 232): 5/ 

Product Additional Cost 
Homo quart $.001780 

Homo 1/2 gal. - 002399 

Homo gallon paper - 009067 

2% 1/2 gal. -002399 
Skim 1/2 gal. 002399 
Skim quart - 001780 
Buttermilk 1/2 gal. 002399 
Buttermilk quart -001780 
Chocolate quart -001780 

Half & half pint - 001337 
Whip Cream 1/2 pint - 000686 

(b) Attachment II - Processing Cost: Again, this 


item of expense was calculated by Mr. Malone in September 


1965 for each of the items involved in the A&P negotiations. 


5/ There is no end result for this exhibit since 

a number of the figures appearing on page 96 of RAPX 232 
have been stricken because the witness has not produced any 
competent evidence to support his allocations of one of the 
principal expense items, delivery cost. However, the 
witness originally calculated a margin of only about 

$.017 per point. (RAPX 232, p. 96). Thus, it can be seen 
that even a difference of one or two mils is substantial. 
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(CX 54B). However, Mr. Havemeyer has chosen to ignore that 
informed calculation. Instead he goes through a very 
convoluted process wherein he bases the production expense 
at the Woodstock plant on calculations regarding such 
expenses at three other plants - one of which is not even 
identified. (See explanation of allocation below). Through 
this process he calculates a processing cost which is 
substantially below that calculated by Mr. Malone. 

The procedures followed by Mr. Havemeyer in this 
calculation are as follows: 

(i) Computation of Processing Costs Based On Experiences 
at Other Plants: The purpose of this calculation is to 
determine the production expense of Borden at its Woodstock, 
Illinois plant 6/, in May 1965. (RAPX 232, pp. 10, 96; 

Tr, 8161-8162). In making such calculations the witness 


his computations on the Borden production expense at its 


Wisconsin plants in August 1964. 7/ (RAPX 232, pp. 


8-27; CX 4A-E). This was done despite the admitted fact 


6/ The plant involved in the Borden - A&P contract. See 
Cx 42A-D and Malone Tr. 124-125. 


7/ The Wisconsin cost exhibit is continually referred to 

by the witness as "Milwaukee" costs (See RAPX 232, pp. 8 and 
10). However, an examination of CX 4A-E, the document used 
by Mr. Havemeyer to obtain these costs, shows that they are 
actually average costs for the two Borden plants located in 
Madison and Milwaukee, Wisconsin. (See CX 4A, also see 

Tr. 6976, lines 4 through 6). 
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the witness was not shown to be familiar with either of 
the Wisconsin plants at the time in question and did not 
know how either of them compared to the Woodstock plant. 
(Tr. 6969-6971, 6971-6972, 6975-6976, 7001-7002, 8104- 
8105, 8110). In fact, he was not even familiar with the 
operations of the Woodstock plant. (Tr. 7001). Yet the 
witness admits that the ultimate ratio between the productiun 
costs of various products at Woodstock is based in large part, 
on the fact that he started ovt with a certain cost ratio in 
Wisconsin and built on that, in these calculations. (Tr. 
8104, 8111; RAPX 232, P- 21 columns 2 and 11). 
To a lesser extent such ratios are based upon the 
experiences of still another outside plant, which is as 
yet unidentified, Reuter Dairy, upon who's experiences 
the non-labor expense portion of this allocation was 
developed. (RAPX 232, pp. 13 and 14; RAPX 65; Tr. 8111). 8/ 
(ii) C nents of the Witness’ Calculations: In 
order to determine the May 1965 processing cost of the 
Woodstock plant, the witness began by determining the expense 
of producing the May 1965 production volume of each private 


eT 


8/ Ex-Cell-O machine rental cost allocations also play 
a more minor role in these differences, as will be noted 
below. 
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label item at the Wisconsin cost for each item. (RAPX 232, 
pp. 8, 10 and 21). He then subtracted out the non-labor 
cost (in a manner to be described below) to arrive at the 
Woodstock iabor cost for these items at the Wisconsin labor 
rate (of August 1964). Next, he "determined" that the Woodstock 
labor expense was 143.759% of the Wisconsin labor expense. 
He then used this factor to transform the "Woodstock labor 
cost at Milwaukee's Labor Rate, Each Item" into the "Labor 
Expense at Woodstock Labor Rates Each Item." (RAPX 232, 
po. 8, 10, 20 and 21). 

After this procedure, he then added back in the non- 
labor costs for each item, which are determined on the basis 
of a "formula" related to the third outside plant, Reuter 


Dairy (which is as yet unidentified). He also added in 


ea, 
the Ex-Cell-O machine rental costs (which again have not 


been determined through any study of the Woodstock plant), 
to arrive at the alleged "Total Expenditure at Woodstock, 
Each Item." This is then divided by the total number of 
each item produced at Woodstock in May 1965 to arrive at a 
"Unit Processing Cost, Each Item," which is the end result 
of this particular allocation. (RAPX 232, pp. 8, 9, 10, 21, 
13-15, 18, 21; RAPX 154; RAPX 65; Tr. 8114-8118, 8131-8137). 
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(iii) Experiences of Wisconsin Plants Relative to 
the Spread of Expenses Over Product Line Not Shown to be 


«.presentative of Woodstock Experiences: Thus, the witness 
has used the experiences of the two Wisconsin plants to deter- 
mine che allocation of production labor expenses to the 


individual products within the Woodstock product line. 


(RAPX 232, pp. 8, 10 and 21). 9/ In order to do so, there 


should be an evidential showing that the Woodstock plant 

and the Wisconsin plants had similar product lines; similar 
labor forces; similar equipment; similar utilization of that 
equipment; similar management problems: similar volume ratios 
among the product lines (including similar percentages of 
glass handled), similar filling machines; similar efficiencies 
in the operations of the fillers and other equipment; similar 
break-down records in connection with the equipment: and 
Similarities in any other factor which could possibly affect 
the allocations of total labor costs to the individual items 
in the product line. (Tr. 8100-8103, 8104-8105, 8105-8110, 


8110-8111). However, the witness admittedly did not rely on 


9/ The witness testified that Haskins & Sells had made a 
Study of the Wisconsin operations to break out specific 

cost elements. (Tr. 6969-6980). This is not so, the Haskins 
& Sells "study" in this regard is simply a review of Borden's 
internal accounting records. (CX 4A-B). 
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any personal or evidential knowledge of any of these items. 
Furthermore, his responses to the questions which elicited 
this lack of evidential basis, showed that the factors involved 
are so variable that his calculations in this regard (applying 
total expenses to the individual products at Woodstock, based 
on Wisconsin experiences) are quite meaningless. (Tr. 8100 
line 1, 8102 lines 10-14, 8104, 8105, 8108 lines 21 and 22, 
8109 - paying particular attention to lines 6 and 7, 8109-8110 
starting at line 25 on p. 8109, and 7001-7002). 

(iv) Witness Admits That Error in the Wisconsin - 
Woodstock Ratio Would Materially Affect This Allocation: 
The witness admits that error in this ratio (used to apply 
the total expenses to the individual products, based on 
Wisconsin experiences) would materially affect his allocation 
of the production cost. (Tr. 8104 lines 21-25, 8110-8111 
starting with line 23 on p. 8110 and reading through line 9 
on p. 8111). 


(v) Evidence Shows That CX 4, The Wisconsin Cost 
ne Wisconsin Cost 
Exhibit, Not Applicable to the Woodstock Operation: As 


noted above, Mr. Havemeyer has not been able to show any 
relationship between the Wisconsin study, CX 4, and Borden's 


Woodstock cost experiences. Furthermore, the record contains 
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clear and conclusive evidence that there is no such 
relationship. Joseph Malone, one of the Borden officials 
who submitted this study (CX 4A-E) to the Wisconsin 
authorities (Soberg, Tr. 2765-2768), and the Borden cost 
expert (CX 262, Malone, DTr. 11-13; 10/ Minkler, Tr. 111-112) 
has definitively stated in connection with CX 4A-E that "there 
is no relationship between the Chicago factors and the 
Wisconsin factors." (Malone, DTr. 36). 11/ There is no 
evidence of record which rebuts this assertion. 

(vi) Mr. Havemeyer's Use of CX 4A-E Not Justified - 
His Allocation is Erroneous: In view of the facts stated 
above, Mr. Havemeyer's use of CX 4A-E is unjustified. Therefore, 
his allocations of labor expense at Woodstock are unsupported, 
unreliable and erroneous. They most certainly cannot be 
considered as reliable as the contemporaneously prepared cost 
projections of Borden's cost expert, Mr. Malone, who has 


determined a higher processing cost for these items (CX 54B). 


10/ All references to “Malone, DTr." refer to the Malone 
Deposition Transcript which is in evidence in this matter 
as CX 262. 


A Moreover, it must be remembered that CX 4A-E was prepared 
or Borden and submitted in connection with a controversy 
existing with the State of Wisconsin (Soberg, Tr. 2765-2768), 

so that it is akin to a document prepared in connection with 
litigation. It can be expected that all doubts therein were 
resolved in favor of Borden in connection with this controversy. 
That is, the document was designed to show that the discounts 
Borden was granting were justified (above cost) and that the 
differential between Borden label and private label were cost 
justified. (Soberg, Tr. 2767). 
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(vii) Use of RAPX 65 to Allocate Non-Labor Costs: 


The witness has subtracted out the non-labor costs and 
Ex-Cell-O machine rental costs from total costs. He allocated 
these costs to each item separately from the labor costs. 
(RAPX 232, p. 8, 10). The non-labor expenses are allocated 

to each item in accordance with a "formula" derived from 

RAPX 65, a document entitled "Borden Company Central District, 
Data Re: Reuter Dairy, Production Expense May 1965." 

The so-called “formula” used by the witness is simply this: 
For each item (quart homo., etc.) he takes the dollar figure 
given for "all other expenses” in column 5 of RAPX 65 and 
multiplies that by .86755 to obtain the "Calculated Actual 

Non Labor Expense, Exclusive of Ex-Cell-O Lease Expense.” 
(RAPX 232, pp. 8, 10 and 14). The .86755 is the ratio of the 
"actual non-labor expense at Woodstock" (determined in the 
manner described below) to the total expense given at the 
bottom of column 5, on the second page of RAPX 65. He thus 
allocates the non-labor expense according to the manner in 
which this expense is assigned to each item for “Reuter Dairy," 
in much the same manner as he has allocated labor expenses 

to each item according to the experiences of the Wisconsin 


plants. 
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(viii) There Is No Showing Of The Relevancy Of RAPX 
65: RAPX 65 was identified only through Mr. Daube, a 


Borden official, who could only say that this document had 
been found by someone else in Joseph Malone's files in 
Chicago. He stated further that he had seen documents of 
this general type (but not this document) previously and 
that part of the headings and certain entries thereon, not 
including column 5, were in Mr. Malone's handwriting. He 
specifically stated that he could say nothing concerning the 
purpose or reason for preparation of RAPX 65 or the figures 
in column 5. (Daube, Tr. 6709-6710; see also Daube, Tr. 6534- 
6535 in connection with a similar document). 

In sum, there is no explanation in the record of the 
origin of RAPX 65 (or column 5 thereof), its meaning or 
its proper use. Neither Mr. Daube nor any other witness 
has been able to identify Reuter Dairy; although Mr. Daube 
knew that none of Borden's plants were called by that name. 
(Tr. 6709). 

The only theory advanced by A&P is that columns 1 and 13 
of RAPX 65 contain information identified as Woodstock 
product volumes and unit costs in RAPX 41 (which is itself 


unexplained) and CX 54, respectively. Even if this were so, 


it would not establish a relationship between the non-labor 
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costs at "Reuter Dairy" and those at Woodstock. A&P argues 
further that the other data on RAPX 65, and Particularly 
column 5, is an inextricable part of the determination of 
the unit cost figures in column 13. (Tr. 8048-8049). It 
is further argued that the figures in column 13 on RAPX 65 
were obtained by dividing the figures in column 12 of that 


exhibit by the figures in column 1. It is established that 


some of the figures in column 13 correspond to unit 


processing cost figures given for certain items produced at 
Woodstock in CX 54B. (Tr. 8051, 7432, 7441-7442), 

Even if all this is so, it does not support Mr, Havemeyer's 
allocations. There is still nothing in this exhibit (RAPX 
65) or any other evidence of record, which establishes that 
any of this data, other than that in column 1 and possibly 
some data in column 13, relates to Woodstock. There is nothing 
to indicate that the "formula" referred to in this exhibit 
relates to any dairy other than that appearing in the title - 
Reuter Dairy. All of the rest of A&P's argument is pure 


surmise. It is clear that A&P has failed to carry its 
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evidential burden of establishing the relevancy and 


meaning of this document. 12/ 


(ix) If RAPX 65 is Applicable to Woodstock, It 


Proves The Falsity Of The Witness' Calculations: Moreover, 
if RAPX 65 is relevant to the allocation of Woodstock 


costs, it completely disproves the calculations of Mr. 
Havemeyer. If A&P's explanation of this exhibit is correct 
(Tr. 8048-8051), then column 13 gives the total processing 
cost for each of the depicted products, at Woodstock, 

in May 1965. (The very thing Mr. Havemeyer is trying to 
determine through a convoluted process). Further, then 
columns 10 and 11 give the labor and non-labor expenses 

at Woodstock in May 1965. This is so, since the sum of these 
columns, column 12, is divided by column 1 (Woodstock 
production figures) to arrive at column 13 (which A&P 


identifies as Woodstock processing costs). 


12/ The witness obviously knows nothing about this document 
Since he mischaracterizes it as relating to a "rented dairy" 
(RAPX 232, p. 13 item 2, and p. 14 item 1) and to the "Tripp 
Ave." plant (RAPX 232, p. 13, in the title; Tr. 7442-7446), 
even though the only witness called to testify about this 
document did not know anything about Reuter Dairy or the 
purpose and meaning of this document. (Daube, Tr. 6709- 
6710). Without knowing these basic facts, Mr. Havemeyer's 
expertise in explaining its relationship to Woodstock is 
obviously nil. 
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This is even more apparent when the title over columns 


10 through 12 is noted: “Actual Costs Allocated to Products 


on Basis of Formula Cost." (Emphasis added). 13/ This does 


not refer to “projected” or "anticipated" costs, but to 
"actual" costs. If they are related to Woodstock, they are 
the "actual" costs at Woodstock. And, if this is so, the 
entire premise of Mr. Havemeyer's allocation of both the 
labor and non-labor production expenses falls. He is then 
not allocating the proper expenses in the proper way, and 
Borden accounting records contemporaneous to the events in 
question have already computed out the costs he seeks, in 
the form he requires -- without going through the machinations 
discussed in items (i) through (viii) above and without 
relying on Mr. Havemeyer's "guessctimates" as to the totul 
expenses which are allocable (as discussed below). 

Thus, in either case the witness' allocation must fail. 
If RAPX 65 does not relate to Woodstock experiences, the 
premise of Mr. Havemeyer's allocation of non-labor expenses 
te each item is destroyed. If RAPX 65 does relate to Woodstock, 
it disproves not only his allocation of non-labor expenses, 


but also his allocation of the labor expenses, as well as 


13/ According to the testimony of Mr. Daube, who identified 
this document, the handwriting in this heading is that of 
Joseph Malone, Borden's internal cost accounting expert 
(Daube, Tr. 6709) who most certainly is far better qualified 
than Mr. Havemeyer to accurately interpret Borden's accounting 
records. 
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Mr. Havemeyer's selection of the allocable expenses involved 
in production at Woodstock. 14/ 

(x) Mr. Havemeyer's Use of "Actual" Woodstock 
Processing Costs: Mr. Havemeyer has referred to Borden's 
expense ledgers and selected certain costs as representing 
the Woodstock processing costs (Account 730-40, RAPX 71) in 
connection with several steps in his allocation of "processing 
cost per item." First, he subtracts out the "non-labor" 
costs for separate allocations. He then uses the "Woodstock 
Actual Labor Expense" to set up a ratio with the Wisconsin 
labor expense, in order to factor up the latter expense to 


represent the "Labor Expense at Woodstock Labor Rates, Each 


Item." Third, he uses the "actual" non-labor expense at 


Woodstock to set up a ratio with the so-called "formula" 
cost in column 5 of RAPX 65, which ratio he uses to reduce 
the "formula cost" for each item to the "All Other Expense 
At Woodstock, Each Item." Lastly, he selects an expense 
representing the Ex-Cell-O machine rental expense (Account 
703-41-408, RAPX 71) and allocates this to each item in 
accordance with a formula of his own devise. (RAPX 232, 


Pp. 8, 10, 21-24). 


14/ An examination of RAPX 65 shows that the "actual" costs 
depicted in columns 10-12 are much higher than those used 
by Mr. Havemeyer in RAPX 232, p. 13. 
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(xi) Mr. Havemeyer's Determination of "Actual" 
Woodstock Processing Costs Is Deficient: The record reveals 


that Mr. Havemeyer's analysis of Borden's expense accounts, 
in this regard, is so shallow and incomplete that it is 
fatally deficient. The witness has examined just one month's 
expense ledgers (RAPX 71) and has made no inquiry into the 
typicalness and completeness of the various debits and 
credits shown therein. [Tr. 7598, 7520, 7599 lines 13-18, 
7564-65, 7562-7563 (which show that all of Borden's ledger 
expenses in RAPX 71 were not utilized in his calculations - 
this is further borne out by a comparison of RAPX 71 with 
the accounts referred to in RAPX 232), see also, Tr. 7520-7521, 
7537, 7594-7595, 8033-8034 (no showing of any check into 
inventory records to determine the effect of inventory changes 
on processing and other expenses) ]. 

Further, a glance at accounts 730-40 and 703-42, used by 
the witness, will show that they include no supervisory expense. 
(See RAPXK 71, Accounts 730-40 and 703-42; also see the char: 


of Accounts RAPX 67, account 703-42 - Woodstock production 


expense, which lists sub-account No. 1 as supervision expense.) 


Obviously, there must be some supervisory expense involved in 
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the processing function. In other similar situations where 
such supervisory expense is not found in an account, Mr. 
Havemeyer has gone to other accounts to find this expense. 
(Tr. 7607, 8387, 8388; RAPX 233, pp. 15-17). Another obvious 
expense item is building expense; which is not found in any 
of the expense items utilized by the witness. (RAPX 71, 
Accounts 730-40 and 703-42). 

Despite these facts, Mr. Havemeyer attempts to take 
issue with Borden's internal accounting expert who had the 
necessary "rapport" 15/ with those records to be able to 
spot quite easily any entries of an atypical nature, any 
seasonal or periodic accounting adjustments, any adjustments 
due to inventory changes, and any additional accounts which 
might have a bearing on a particular expense item. (Minkler, 
Tr. 111-112, 309-310; Malone, DTr. 149 lines 15-18; 

RAPX 65; CX 54B). It is obvious under these circumstances 
that Mr. Havemeyer's analysis of Borden's records cannot be 
given any weight, when they are in conflict with the internal 


accounting determinations of Borden's cost accounting expert 


15/ Mr. Malone noted that he had reviewed the elements of 
cost that pertained to Borden's business and had exercised 
cost accounting judgment based upon his "rapport" with 
Borden's cost experiences. (Malone, DTr. 149). 
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(made contemporaneously with the events in question and 
for the internal use of Borden management). 16/ 


The deficiency of Mr. Havemeyer's analysis is brought 


home very forcefully by reference to his own written 


instructions to dairy plants in Wisconsin, in a manual 
prepared in connection with the Wisconsin dairy trade laws. 
There it is explicitly mandated that in reporting costs, 

"a period of sufficient length should be selected to cover 


cyclical and seasonal fluctuations but yet represent 


16/ There is even some doubt in this instance as to whether 
Mr. Havemeyer has used the right account. Account No. 730- 
40 is listed in RAPX 68 (a list of location numbers for 
May 1965) as a Chicago main office account; Location 703 

8 sted there as the Woodstock location number. RAPX 67, 
a chart of accounts for March 1966 (in which there are 
changes since May 1965), lists location 703-42 as the 
Woodstock processing costs. The May 1965 account sheets 
(RAPX 71) includes both account 730-40 (used by the witness) 
and account 703-42. Account 730-40 appears to include a 
summary of the subaccounts from 703-05" along with two addi- 
tional entries. (Tr. 7690-7698). The witness theorizes 
that 730-40 is a "clearing account" wherein charges are 
accumulated for one reason or ar~ ker and then posted to other 
accounts (Tr. 7698); although he admits he has not been able 
to completely reconcile these two accounts. (Tr. 7692-7696). 
However, even if his theory is correct, it only points out 
all the more that his analysis of the Borden accounts is 
inadequate. It is clear, under these circumstances, that 

he can not look at only the one location identified on the 
chart of accounts as the source of the processing or some 
other costs. A much deeper analysis and understanding of 
Borden's records is required. The record makes it clear 
that only Mr. Malone had the benefit of such understanding 
and analysis. 
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current methods. The month in which the price action 
oecurred that triggered the complaint or investigation 
must be included.” (Tr. 9135-9136). Similar admonitions 
are given in other parts of this manual. (Tr. 9134-9135). 
Mr. Havemeyer has clearly broken this rule in the present 
case. 17/ 

Under all of these circumstances, the witness' 
determination of the "Actual" Woodstock processing costs 


is deficient and unreliable. 


p/ The witness tries to avoid the obvious logic of this rule 
yY arguing that the Wisconsin manual is directed toward a 
study of current operations, as compared to the present study 
which is concerned with past operations. He implies that 
records for a greater period of time were unavailable to 

him. (Tr. 9142-9143). However, in one instance where 

there was a question about the application of depreciation 
expense to the loading account for May 1965 (Account No. 
703-37), the witness obtained records for this account for 
the additional months of June through December 1965. (See 
CX 301). There is no reason given of record why records 

for the other accounts could not have been obtained for at 
least a similar period of time. 
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(xii) The First Ex-Cell-O Allocation Was Rejected: 
The allocation of the Ex-Cell-O machine (filling machines) 


rental cost was originally made in accordance with a formula 
developed from a 1967 study made by Case & Company (Mr. 
Havemeyer‘'s firm) for an unidentified private client. 

(Tr. 6992). This formula was rejected because the witness 
did not submit substantiating evidence to show its 
competence and relevance. (Tr. 7397, 7402, 7393). Con- 
sequently, this method of allocation was rejected as being 


unsul:stantiated. 


(xiii) The Alternate Method of Allocating Ex-Cell-O 
Costs (RAPX 154) Is Admittedly Defective: Subsequently, 


the witness devised an alternate method of allocating 
Ex-Cell-O machine rental costs - RAPX 154. (Tr. 8114-8118). 
The witness described his methodology in this allocation 


as being "of an averaging nature." In comparing it with 


his original method, he stated "the method I did originally 


-- we tried to determine the costs of the Pure-Pak [Ex-Celi- 
O] lease for each of the specific products rather than just 
average it over some basis. I believe my original method 

is a superior method." (Tr. 8117). He further stated 

™... I don't believe it is as correct a method because it 


is of an averaging nature, ...." The witness further 
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admitted that the amount paid per point for machine rentals 
varied according to a number of factors, including size of 
the container, speed of the machine, model number of the 
machine, and age of the machine. (Tr. 8132-8134). The 
witness further admitted that these variables are the 
reasons “why I considered the method which I used in my 
report [original method] to be a superior method for 
allocating Pure-Pak rentals." (Tr. 8134). 

Thus, the witness has admitted that the alternate 
method of allocating these costs is defective. Furthermore, 
he admits that the alternate method resulted in a slight 
additional cost to Borden for the 11 private label items 
and, consequently a slight lessening of the profit margin 
which the witness has computed for Borden in this set of 
exhibits. (Tr. 8117; RAPX 154). Therefore, the manner of 
allocating this cost is important. Under the circumstance, 
Mr. Malone's informed allocation of this cost in CX 54B and 
RAPX 65 must be considered vastly superior to this witness' 
“averaging method," which is obviously no better than a 
guess. 


(xiv) Mr. Havemeyer's Selection of Ex-Cell-o Expenses 


Is Deficient: The witness has used the allocation method 


found in RAPX 154 to allocate the sum of $10,480.90 taken 
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from Borden Account No. 703-41-408. (Part of RAPX 71). 

This selection is again based solely upon an examination 

of the May 1965 Borden expense ledgers. (RAPX 71). However, 
he admits that the Ex-Cell-O machine rental consisted of 

two parts - a base rental and a production rental. (Tr. 
8131-8132 starting with line 25 on p. 8131 and going through 
line 3 on p. 8132; also see 8133 lines 2 through 8). The base 
rental was paid on a monthly basis. (Tr. 8133). But, the 
witness admits that the production rental may have been on 

a quarterly basis, or some other basis, other than monthly. 
(Tr. 8133-8134). Mr. Daube, the witness from Borden who 

was called to authenticate the Borden account records, was 
unable to tell just what was included in Account No. 703-41. 
(Daube, Tr. 6743-6744). 

Therefore, it is admittedly very possible that a 
substantial portion of the machine rental costs were not 
included in RAPX 71. Again, the-witness' failure to make a 
sufficient analysis of Borden's cost experiences, over a 
representative period of time, is fatal to his results. 

(xv) Neither the Amount of Expenditures Nor the 
Allocations to the Individual Products Are Reliable: 
Consequently, neither the expenditures selected by the witness, 
nor the manner in which each of these categories of expenses 


have been allocated to the individual products are reliable. 


The amounts of the expenditures are based on an inadequate 
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analysis of the Borden expense records. The allocations to 
products are based upon experiences at completely different 
plants, without any showing of relationship or, in the case 


of machine rentals, upon an averaging basis without founda- 


tion in the record, which even the witness doubts. (Supra). 


In the face of #11 these deficiencies, it is obvious 
that the internal accounting determinations of the Borden 
cost expert, made contemporaneously to the time period in 
question, must be considered the only reliable evidence of 
such costs in the record. (CX 54B; see also RAPX 65, column 
13). 

(xvi) Errors in Allocating Processing Costs Are 
Substantial: The differences between Mr. Havemeyer's 
allocations of processing costs and those of Mr. Malone are 
substantial in the context of the witness’ calculations. 
They require the following adjustments: 

Product Difference 
Homo Paper Gal. $.009286 
Homo Half Gal. -007181 
Homo Quart -003450 


Chocolate Quart - 001222 
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Buttermilk Half Gal. (.006409) 18/ 
Buttermilk Quart 004886 
2% Half Gal. -009239 
Skim Half Gal. 005537 
Skim Quart .002512 
Half & Half Pint (.003057) 18/ 


Whipping Cr. Half Pint (.005699) 18/ 


It is impossible to tell with exactness, the complete 


impact of the effect of such differences on the witness' 
calculations, since the end result of those calculations 

has been excluded (due to the lack of competent evidence to 
support some of the witness' allocations). However, when these 
adjustments are made in Mr. Havemeyer's weighted average 
margins (where the homogenized milk items account for about 

74% of the sales) they reduce the "weighted margin per point" 
substantially by about 16%. (RAPX 232, p. 96). This is based 
upon the witness' original calculation, which has been excluded 


from evidence, as noted above.) 


ee 


18/ In the case of three of the lesser volume items (butter- 
milk half-gallons, half and half pints, and whipping cream 
half-pints) Mr. Malone actually calculated out a lower cost. 
The over-all impact, however, is to raise the "weighted costs" 
substantially, since the homogenized milk items alone account 
for almost 74% of the total volume of these 11 products. 
Moreover, this is really indicative of the intent and error 
in Mr. Havemeyer's methodology. Through his convoluted 
methods of allocating expenses to the individual products, he 
has shifted costs from the principle products covered by 

the Borden-A&P contract to the lesser items, most of which 
are not included among the products covered by that contract. 
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(xvii) Effect When Combined With Errors In Container 
Costs: Moreover, when this error is combined with that on 
container costs, supra, it can be seen how these seemingly 
small errors quickly mount up. The two together result in 
a reduction in the "weighted margin per point," as originally 
calculated by Mr. Havemeyer, of better than 4 mils per point 
(out of a total of $.0169 calculated by the witness). Thus, 
these two items alone represent a reduction of over 24% in 
the "profit percentage” as calculated by the witness. 19/ 

(c) Attachment III - Trailer Loading: In this 


attachment the witness has calculated the number of cases 
loaded and shipped at Woodstock in May 1965, the number of 
cases per pallet and the cost per pallet. He then derived the 
loading cost per case and per unit from the cost per pallet. 
the total "loading expense" used by the witness in his cost 
‘calculations was taken from RAPX 71, the May 1965 Borden 
expense ledgers. The account number he selected therefrom 
was Account 703-037, which is listed in the March 1966 chart 
of accounts (RAPX 67) as the Woodstock "loading expense." 
(RAPX 232, pp. 28-34). 


LALLA LL 


19/ Such conclusory figures of Mr. Havemeyer have been 
excluded from the record, as noted above. 
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(i) The Witness' Selection of Loading Expenses is 
Deficient: Again the witness has made only a superficial 
book audit of this expense account to determine the full 
measure of Borden's expenses incurred for this item. There 
was no inquiry into Borden's operations to determine whether 
this one account contained all of the expenses related to 
this function. (Tr. 7520-7524). Again, the expense allocated 
by Mr. Havemeyer is lower than that allocated by Mr. Malone, 
who had a "rapport" with Borden's records and operations. 
(Compare CX 54B and RAPX 232, p. 29). 

(ii) Obvious Discrepancy As To Depreciation Ignored: 
The superficiality of Mr. Havemeyer's approach is well 
illustrated by the question of depreciation which was raised 
during the examination. It was pointed out that the May 1965 
account (703-037) used by the witness did not have any 
depreciation expense listed. (Tr. 7522; RAPX 71, Account 
703-037). It was further pointed out that this same account 
for March 1966 did contain a substantial entry for deprecia- 
tion. (Tr. 7521-7522; RAPX 72, Account 703-037). His only 
explanation of this discrepancy was the "supposition" that 


Borden used old pallets from closed plants, which pallets 
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were fully depreciated and that Borden had purchased new 
pallets by 1966. (Tr. 7522-7523). 20/ This just does not 
accord with the evidence of record. 

The Woodstock plant was a new, modern, innovative 
plant, with many new technological improvements. (RAPX 
129 and 130). One of those new technological improvements 
was palletization. (Pergler, Tr. 5698; Malone, DTr. 24-26; 
Minkler, Tr. 98-101). In fact the Woodstock plant was 


one of the few palletized plants in the country. (CX 19-G). 


20/ He also justified his position by noting that the Borden 
accounting statement did not show any depreciation. (Tr. 
7523). Later A&P recalled Mr. Daube, a Borden executive, 

and asked him if the Borden accounting statements for May- 
December 1965, under account No. 703-037, "reflected any 
depreciation charged to loading expense?" He answered 

simply "There is no depreciation charge for this account." 
(Daube, Tr. 9184-9186). However, this does not indicate 
there was no depreciation expense; only that none was 
reflected in this account. Mr. Daube noted further that 
there were changes in Borden's accounting system between May 
1965 and March 1966. (Tr. 9208). In connection with other 
expense items, Mr. Havemeyer himself looked to other accounts 
when an obvious expense item was missing from a particular 
account. (See e.g., Wholesale delivery supervision expense 
allocation in RAPX 233, pp. 15-17, Tr. 8387-8388; Branch 
loading expense for O'Hare vendor, etc. sales taken from 
wholesale route account 723, RAPX 233, pp. 10-11; Tr. 8257-8261; 
also see Tr. 7607). The facts noted hereinbelow show that 

he should have done so in this case, also. 
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Moreover, respondent's own exhibit, RAPX 40, belies 
Mr. Havemeyer's statement. This exhibit is the "Proposal" 
for the construction of the Woodstock plant. That proposal 
noted that "Practical operating considerations prevent the 
utilization of existing machinery and equipment in the new 
plant because of the necessity cf having the new plant 
operating before the old plant is shut down." (RAPX 40, 
p. 9). It also noted that some construction work at the 
branch loading facilities was necessary to accommodate 
palletization. (RAPX 40, p. 9). Further, it lists the cost 
of "new rear doors for 94 trailers and 50 wholesale trucks 
to provide for pallet loading," (RAPX 40, p. 24), and shows 
that 4,964 pallets must be purchased at a cost of $3.50 
each, for a total annual cost of $5,791.00 to "be amortized on 
a 36 month basis." (RAPX 40, p. 23). [This latter figure 
fits in well with the depreciation figure in the March 1966 
Borden Expense accounts (RAPX 72, Account 703-037), especially 
when it is also noted that the loading process utilized 11 fork 
lift trucks which would also have to be depreciated (RAPX 129, 
page numbered 32).] 

(iii) No Building Expense Allocated to Loading 
Function: Moreover, Mr. Havemeyer's superficial book audit 
of this account (703-037) failed to consider any building 
expense which was allocable to the loading function. Again, 
there is no such item in the Borden expense account for 
trailer loading (RAPX 71, Account 703-037), but it is 


obvious that some building expense would be entailed. 
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The descriptions of record for this plant indicate that a 
substantial portion of the South end of the Woodstock plant 
is devoted to the loading function and transport dock. 
(RAPX 130, numbered page 69; RAPX 131, pp. 9 and 11). 

(iv) Witness' Determination of Cost Not Reliable In 
view of Malone Computation: A comparison of the Malone 
allocation of trailer loading expense in CX 54, with that 
of Mr. Havemeyer in RAPX 232, p. 29, shows that Mr. Malone 


was allocating a greater amount of expense, tha was 


Mr. Havemeyer. In view of Mr. Malone's intimate knowledge 


of Borden's accounting procedures and his ability to spot 
any atypical entries, or any related expenses which ,were 
not included in a particular account, it is quite obvious 
that the Malone expense selection is far more reliable than 


the uninformed, mere book-audit of Mr. Havemeyer. 21/ It 
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21/ Mr. Havemeyer attempts to discredit Mr. Malone's compu- 
Zation of this and certain other items on CX 54B, on the 

basis that Mr. Malone allocated the same expense to gallon 
glass containers as he allocated to gallon paper. (Tr. 8160- 
8161). This criticism is based primarily on the fact that 
*here were more gallons of paper in a case than there were 

of glass. However, there were also more cases of glass gallons 
on a pallet (Pergler. Tr. 5632), and although this does not 
quite equalize the number of units per pallet, there may have 
been cther economies involved in loading the glass gallon 
patlets of which Mr. Malone was aware. The accusation that 

Mr. Malone was "averaging" is pure supposition in view of the 
fact that Mr. Havemeyer admittedly has no personal knowledge 
of the loading process. (Tr. 7513, 7814, 7001, 8105, 8113). 

As for the fact that Mr. Malone's loadins cest for the gallon 
container was twice the half-gallon and the half gallon was 
twice the quart (see Havemeyer criticism on Tr. 8161), a glance 
at Mr. Havemeyer's own results on RAPX 232, p. 29, shows the 
game relationship between containers, when the slight rounding 
off of figures is taken into account. 


abe 
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is clear from Mr. Havemeyer's own analysis that the Borden 
accounts are set up for Borden's own accounting purposes and 
not for the purpose of a study such as this one. (Tr. 7599; 
RAPX 7]; RAPX 72). This witness admitted that in order to 
understand just what was included within a particular account, 
"you would have to go to an expanded definition of the accounts 
a3 te. 7529). Yet, tt te clear that Mr. Havemeyer 

did not go beyond these particular entries for any "expanded 
definition." He admitted that he did not make any check to 
determine if all loading expenses were included on this 
particular page of Borden's records. (Tr. 7520). Under 

such circumstances, his analysis must be deemed deficient, in 
comparison with an internal cost accounting calculation of the 


Borden company expert, estimating higher costs for this 


function. 22/ 


(v) Other Elements of Mr. Havemeyer's Computations 


Are Unfounded: The witness’ calculations are based on the 


assumption that only full pallets of each item were shipped 


SE ee a eee ene 

22/ RAPX 65 and 41 give the total production volume of 
Woodstock for May 1965, in Malone's handwriting. (Daube, 
Tr. 6706, 6709). These are the same volumes used by 

Mr. Havemeyer in his allocations. (RAPX 232, p. 32). Thus, 
it is clear that when you apply higher unit costs for this 
function to the same number of units that it will result in 
higher overall costs. 


COMPLAINT COUNSEL PROPOSED 
FINDINGS OF FACT 


from Woodstock. (RAPX 232, pp. 32, 33). Yet, a casual 
inspection of the data used by Mr. Havemeyer belies this 
assumption. (RAPX 232, Pp. 32, column headed "Cases" - 
pallets held 30 cases each, except for gallons glass which 
held 36). Mr. Havemeyer admitted that few, if any, of these 
items came out to full pallets. (Tr. 7519-7520). The 
witness admitted further that there would be some additional 
expense involved in mixing product on a pallet to make full 
pallets in such cases. (Tr. 7516-7517). 23/ Any such addi- 


tional expense was not taken into account. (te. 7517) « 


He also estimated the number of pallets in the case of 


bulk items. (RAPX 232, pp. 31, 32, and 34). There is 
absolutely no record foundation for such assumption and the 
witness has not been shown to have any familiarity with palleti- 
zation techniques. An overestimation of the number of pallets 
would decrease the cost of trailer loading. (RAPX 232, p. 33). 
[See also, Finding 9(d) (iii) below. ] 
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23/ He did opine, without foundation, that such additional 
cost would be miniscule. (Tr. 7516-7517). Of course, he 
had not observed this loading function. (Tr. 7513-7514). 
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(a) Attachment IV - Hauling to Redistribution 


Points: In this attachment the witness has calculated the 
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number of cases transported from Woodstock to the redistri- 


bution branches and the hauling cost per case and per unit 
for this transportation. There is again serious question 
as to the amount of hauling expense “selected" from Borden's 
expense accounts and some of the assumptions and calculations 
of the witness are either erroneous or without foundation. 

(i) The Hauling Expense Used By Mr. Havemeyer Is 
Inaccurate: Mr. Havemeyer selected the expense for this 
function from two separate accounts - Account 703-71 (auto- 
motive expense) and Account 703-74 (transport milk). Aside 
from his failure to determine the typicalness and complete- 
ness of the entries in these accounts, as described in 
connection with other accounts above, he has also been 
inconsistent in his selection of expenses out of these two 
accounts. 

These two accounts, just as many of the other accounts 
in RAPX 71, include some entries for the first few days 
of June. (The period covered was not on a strict month 
basis.) In the case of Account 703-71 (and other accounts 
used in other portions of his calculations, e.g. delivery 
expense Account 723-23), the witness accepted the account, 
as is. (Tr. 7603-7604). However, in the case of Account 


703-74, he has deducted $3,824.13 in expenses, since they 


. 
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were listed as June '65. (RAPX 232, p. 39; RAPX 142, pp. 


92-97; Tr. 7534, 7535-7536). Therefore, the witness has 


inconsistently, and without reason on the record, eliminated 
almost four thousand dollars in expenses from this 
function. (Tr. 7603-7604). 

(ii) The Witness Has Again Failed to Make Adequate 
Study of Borden's Accounts: Again Mr. Havemeyer was not 
able to show any familiarity with the make-up, typicalness, 
and completeness of the various entries in these accounts. 
One month was chosen and the entries were accepted as they 
were shown in that account, without anything more. (Tr. 
7537-7538). He was not even aware of the exact time period 
covered by these accounts. (Tr. 7535-7536). He did not 
know whether certain credits were typical or atypical 
(Tr. 7537) and he admitted that there was no automotive 
depreciation included in Account 703-71, (entitled “automotive 
expense") while there was depreciation reflected an Account 
703-74. (fr. 7538). The chart of accounts indicates a sub-~ 


account for depreciation in both accounts. (RAPX 67). 


Mr. Malone did not compute a cost for the hauling 


function, so there is no yardstick to judge the witness’ 


COMPLAINT COUNSEL PROPOSED 
FINDINGS OF FACT 


. Weis OP spony 
u* « 


results against. 24/ However, it is clear that he has omitted 
almost $4,000 in expenses. It is equally clear that his 
selection of other expenses, under the circumstances outlined 
above, is unreliable. 

(iii) Other Assumptions and Calculations In Connection 
With This Function Are Unreliable: The first three steps 
in this calculation are the same as those in connection 
with trailer-loading (the last function, above) wherein 
the number of cases and pallets loaded and shipped out of 
woodstock in May 1965 were calculated. (Tr. 7527; RAPX 
232, pp. 28, 31-33, 35-37). Therefore, the questions raised 
above in Finding 9(c)(v), concerning the accuracy of the 
determination of the number of cases and pallets applies 


here as well. (See also, Finding 9(d) (iii) below.) 


24/ This is one of a number of cost omissions from Mr. Malone's 
computations in CX 54B. It should be remembered that 

Mr. Malone prepared CX 54B to determine only the direct costs 

in Borden's dealings with A&P, in order to determine the level 
at which competitive bids may have been made to A&P. (See 

Cx 55.) Therefore, it was not his purpose to include all 

costs involved in Borden's operations. 
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(e} Attachment V - Truck Loading at O'Hare Branch: 
In this calculation the witness has used the O'Hare Branch of 


Borden as typical of the operations of all branches of Borden's 
Chicago Metropolitan Region. (RAPX 232, pp. 40-74). He has 
then estisnsated the number of cases loaded onto trucks at O'Hare 
and the loading cost per case, per point and per item. The 
calculated cost of this function at O'Hare is then applied 
to sales to A&P out of all the branches. Again, Mr. Havemeyer's 
calculations are based on a deficient analysis of accounts, 
and defective assumptions and computations in connection with 
basic cost components. 

(i) The Witness' Selection of Costs Is Deficient: 
the case of the other functional costs noted above, the 
witness' analysis of Borden's expense records is too shallow. 
He has again used only one month's experience and reviewed 
only one account, with no real analysis to determine complete- 
ness and typicalness. (RAPX 71, Account 723-37; Tr. 7561-7565). 
He admittedly has not determined the typicalness of substantial 
credits in this account (Tr. 7564-7565), nor allocated any 
building expense to this function (Tr. 7562-7563). Nor has 
he allocated to this function other obviously related expenses 
such as storage and labor supervision. (RAPX 232, p. 44; 
RAPX 71, Accounts 723-37, 723-8 and 723-4; Tr. 7563-7564). 
Mr. Havemeyer's only excuse for such omissions is that they 


do not appear in the truck loading expense account. (fr. 


7563, line 22). As noted above, however, in other calculations 


=¢1- 


COMPLAINT COUNSEL PROPOSED 
FINDINGS OF FACT CMTS 


he has gone to other accounts to find missing expenses which 
obviously should be applied. In fact, in this very same 
calculation of truck loading expense, he notes that you must 
go to Account 723-37 (which he used), to find the truck 
loading expenses for locations 724 and 725 (vendor sales and 
bulk wholesale), since there is no separate loading expense 
for these locations. (RAPX 142, p. 111; RAPX 232, p. $4) « 
It is clear that Mr. Havemeyer accepts the Borden expense 
accounts at face value, with no interpretation or analysis, 
only when it most suits his purpose. 25/ His selection of 
costs for this function is clearly deficient. 

(ii) Mr. Havemeyer's Estimate Of The Number of Cases 
Loaded On Trucks At O'Hare Is Deficient: The witness has 
calculated the "total cases loaded onto trucks at O'Hare, 
Sth Period 1965" in several steps. First, ina worksheet 
appearing previously in connection with "trailer-loading" 
and “transportation to branches" (see Findings 9(b) and (c), 
above), he has calculated the average number of points per 
case shipped from Woodstock to O'Hare. (RAPX 232, p. 43). 
Next he has subtracted out the "estimated sales to O'Hare 
‘counter' customers." (RAPX 232, p. 42). The “estimated" 
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25/ It is also clear that the witness has not followed his 
own mandate form the Wisconsin dairy trade manual, which 
requires a study of accounts over a representative period 
of time. (Tr. 9135-9136). 
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number of cases of such counter sales is, in turn, based upon 
Mr. Havemeyer's belief as to the type of products included 

in those sales (as will be more fully discussed below) and 

is calculated on RAPX 232, p. 42. In both the calculation of 
the number of points per case shipped out of Woodstock and 
the analysis of "counter" sales, Mr. Havemeyer's work reveals 
serious deficiencies. 

(iii) There Is Insufficient Foundation For the Witness' 
Estimation of the "Average Points/Case Shipped From Woodstock": 
As noted in Findings 9(c)(v) and 9(d) (iii), above, the 
witness' analysis of the number of units wer case and number 
of cases per pallet of some of the products involved is 
without adequate foundation and is, therefore, defective. 

The “estimated" number of containers per case, points per 

case and cases per pallet for bulk containers is given on 

pages 31 and 32 of RAPX 232. The source for these estimates is 
a "Case & Company analysis" which does not appear in the record. 
(See footnote on RAPX 232, p. 31). There is no Borden record 
in evidence showing the number of units per case, or the 

number of cases per pallet for most of such items. (See 

RAPX 78.) Mr. Havemeyer has not been shown to have any 
expertise in the palletization process and has not been shown 


to have any personal knowledge of Borden's practices at the 
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locations in question. Similarly, there is no evidence of 
record of the number of containers of cottage cheese per 
case, in the instance of the large size containers - 90 ibs, 
96 lb. and 100 1b. containers. (RAPX 41 and 78). 

Further, the calculation cf number of points per case 
is without foundation, since a number of items are not listed 
in the supporting Borden record from which the point values 
were derived. (Tr. 7547-7550; RAPX 232, pp. 31-32; RAPX 
66, bs 7). 


(iv) His Determination of the Number ot Cases Involved 


In "Counter Sales" Is Also Unreliable: The witness admits 
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that the nature of the "Counter Sales," (most of which were 

to Great Lakes Naval Training Station) that is, whether they 
were bulk items, regular items or a mixture of both, can have 

a substantial impact on the number of cases loaded and the 
ultimate results of his calculation. (Tr. 7550-7552). Yet, 
his testimony makes it quite clear that he hasn't the slightest 
idea what type of products are included in such sales. (Tr. 
7550-7554). Therefore, his calculations cannot be considered 


reliable in this regard. 


(v) The Witness Did Not Study Possible Cost Differences 
Between Loading Regular Wholesale Items And Bulk Items: 


Related to the last two items above, is the question of the 
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relationships between the costs of loading the various 
different classes of product handled at O'Hare. The records 
show that there were 14 bulk whoelsale routes and 24 regular 
wholesale routes operated out of O'Hare in May 1965. (RAPX 76, 
p.- 3). It may well be that the cost of loading bulk items 
was substantially lower than the cost of loading regular 
wholesale items. One fact would point to this as a proba- 
bility -- the fact that there were so few bulk items as 
compared to the regular wholesale items. (RAPX 41; 65; and 
232, pp. 31 and 32). Yet, Mr. Havemeyer has allocated this 
cost on a straight per case basis without regard to whether 
the items were "bulk" or "regular." (RAPX 232, pp. 42-44). 
At the same time, he admits that no study was made of the 
cost of handling bulk items at O'Hare, as compared to the 
cost of handling other items. (Tr. 7559-7560). This, too, 


must be regarded as a serious defect in his study. 


(vi) Mr. Havemeyer Hasn't Considered Palletization And 
The Mixing of Product on Pallets For A&P, In His Calculations: 


Mr. Havemeyer's calculations also ignore the fact that these 


products were loaded by pallets, rather than on a by~-case 


method. (Pergler, Tr. 5642; contrast RAPX 232, pp. 42-44). 
This is material since it was noted by Mr. Pergler that, in 


the case of A&P private label products, it was often necessary 
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to mix pallets of A&P label and Borden label together on a 
pallet, to make up a full pallet. (Pergler, Tr. 5697-5698, 
5700, 5702-5704). It was also noted that when a pallet was 
mixed, that this had to be done by hand by the loaders. 
(Pergler, Tr. 5698, 5707). Obviously, this involves extra 
effort and extra expense. Yet, Mr. Havemeyer, through ignoring 
the palletization process in his allocation of the expense of 
this function, has ignored this extra expense in the handling 

of A&P private label products. 26/ His calculations are, there- 


fore, unreliable in this regard. 


(vii) Mr. Havemeyer Assumes Without Record Basis, That 


All Branch Operations Have The Same Product Mix: Mr. Havemeyer 
also admits that his calculations are dependent in part on 


his assumption that each of the redistribution branches served 
out of Woodstock, as well as the areas served by trailer- 
runs, had the same product mix. (Tr. 7556). He admits 
further that it is possible that this is not the case. (Tr. 


7557). Further, CX 17 indicates that the A&P stores in 
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26/ Mr. Havemeyer insists that this mixing of product on 
pallets was done equally for everyone. However, as noted 
above, Mr. Havemeyer has not personally observed this procedure 
(Tr. 7980) and the only testimony of record (Mr. Pergler's) 
regarding such mixing relates primarily to A&P product. 

Mr. Havemeyer's unsupported "“guesstimate" cannot overcome 
substantial evidence of record. 
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different areas varied in their purchases of various items, 
especially in the high point value by-products. Of course, 
the higher the incidence of high point value by-products the 
higher the point value per case, and vice versa. Therefore, 


this is further indication that the points per case calcula- 


tion of the witness is unreliable. 


(viii) The Estimated Average Points Per Loaded Case 
Is Based Upon "Judgment": The witness summarized A&P sales 


on O'Hare routes in March 1966 and calculated an "average 
points ordered per case" and then, based in part upon several 
"judgments," transposed this figure into an "estimated average 
points per loaded case." (RAPX 232, p. 45). This latter 
figure was then divided into a calculated figure representing 
the "loading cost per case," to arrive at a "loading cost per 
point" for A&P stores. (RAPX 232, p. 74). One of the "judg- 
ments” involved in this process was to increase the "average 
points ordered per case" on the part of the biggest volume 
item, the half-gallon homo., from 23.8896 to 24.0 in deter- 
mining the "estimated average points per loaded case.” 

(RAPX 232, p. 45). Such rounding-off was not done for any 
other item, although there were increases between the 2 columns 
on this sheet insofar as other items were concerned where the 
items were combined in a single case. (RAPX 232, p. 45). 


Although this may only slightly change the results, it is a 
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deliberate misstatement of fact on a major item. When 
combined with the other faults in the computation of 
branch loading cost, it is further evidence of the 
unreliability of this allocation. 

(f) Attachment VI - Delivery Cost: In this 
attachment the witness has calculated the anticipated 
cost of delivering each item to the A&P stores within the 
O'Hare Branch. (RAPX 232, pp. 75-89). The O'Hare Branch 
is again considered to be representative of the cost 
experiences of all branches served «.c of Woodstock, as 
well as those other areas served by "trailer-runs." 
(RAPX 232, pp. 76, 96 and 97). 

An examination of Mr. Havemeyer's cost data in 
RAPX 232, shows that this is the largest and most important 
expense item, with the exception of direct material costs. 
(RAPX 232, p. 97). 27/ It is also the area of the most 
distortions and inaccuracies in Mr. Havemeyer's calculations. 
His selection of costs is again one of the basic deficiencies. 
He has also failed to substantiate a number of basic assumptions 


and misallocated substantial amounts of expenses. Moreover, 


27/ See also CX 54B. 
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he has mixed data from different time periods to such a 
degree that any conclusions to be derived therefrom are 
defective. Finally, he has failed to produce competent 
evidence to support his assumptions as to "time-saving" 
in the Borden-A&P sales. Therefore, he has failed to 
establish on the record any conclusion as to the cost 
of this most important function. 

(i) Expenses Utilized By The Witness: The witness 
has used two sets of expense data in this calculation. 
First, he has referred to Account 723-23, the O'Hare delivery 
expense account and selected certain expenses therefrom 
as representing "Physical Deiivery Expense, Except Automotive." 
Then he has taken certain costs from RAPX 69, as representing 
the automotive costs for the "Chicago Metropolitan Region, 
Excluding Hammond." In each case, the witness' selection 


of expenses is deficient, as is noted below. 


(ii) Mr. Havemeyer's Analysis of the Physical Delivery 


Expense Account Is Deficient: In the case of the delivery 


function Mr. Havemeyer has again reviewed only one month's 
expense account and made no study of the typicalness nor 
completeness of the entries therein. (RAPX 232, pp. 78-79; 
RAPX 142, pp. 151-154; Tr. 7598, 7599, 7604, 7596-7606, 


7608-7612, 7912). The voir dire examination revealed that 
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at least one item of expense - supervision - is admittedly 
missing from this account. (Tr. 7607). 28/ The chart of 
accounts (RAPX 68) and the delivery expense account (RAPX 71, 
Account 723-23) reveal also that there is no building expense 
included within this account. Yet, there had to be some 
building expense incurred in connection with the function. 
In fact, in a related study, RAPX 233, the "Cost Analysis 
O'Hare Branch, March 1966," Mr. Havemeyer has gone to another 
account (723-008 to obtain building expense in connection 
with this function. (RAPX 233, pp. 15 and 16). A thorough 
and proper study of Borden's delivery practices and Borden's 
expense accounts may well have revealed additional missing 
expenses. These two are only the ones that are made apparent 
by Mr. Havemeyer's own, very limited study. : 
Moreover, it is shown by Mr. Havemeyer's testimony 
(Tr. 7598, 7599, 7604, 7596-7606, 7608-7612, 7912) and by 
the underlying documentation (RAPX 71) that Mr. Havemeyer 
has again not followed his own instructions to Wisconsin 


Dairies (from the Wisconsin dairy trade manual) to study 


28/ The witness admitted that there would be this additional 
expense. (Tr. 7607). He admitted further that in other 
instances where such expense was missing from an account, 

he went to another account to find the expense. (Tr. 7607). 
In the identical situation in the witness' study of the 
O'Hare Branch for March 1966, he has gone to Account 725-23 
to obtain a supervision expense. (RAPX 233, pp. 15-17). 
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these accounts over “a period of sufficient length. . . 
to cover cyclical and seasonal fluctuations but yet represent 
current methods." (Tr. 9135-9136). Under these circumstances, 
his analysis of the physical delivery expense is defective. 
(iii) He Has Omitted Certain Delivery Expenses Without 
Foundation: In has analysis of Account 723-23, the witness 
has without foundation, excluded certain costs as not being 
applicable to A&P. He has deducted almost $2,500.00 in expenses 
labeled "travel expense" and “other expenses," whereas the 
record shows that a substantial portion of this expense should 
have been included in his calculation. 29/ 
In the case of travel expense, the witness opined that 
it could not be the expense of the routemen, since this was 
covered elsewhere. Therefore, he reasoned that it must .be 
for the salesmen. (Tr. 7608). He did not believe any of 
it could be in connection with route supervision, since 
his experience indicated that supervisors usually go 
out in spare route trucks (Tr. 7608-7609). He admitted he 
had no direct knowledge of Borden's practice in this regard 


(Tr. 7609). His experience was proven unreliable when 


29/ There is another expense which he has deducted, product 
waste, which also fits in this eaneders) but it is treated 
separately, below. 
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when Mr. Daube, a Borden executive, was recalled to 
substantiate Mr. Havemeyer in this and other respects. 
Although on direct Mr. Daube stated that "Travel Expenses” 
in this account represents the traveling expenses of the 
salesmen (Daube, Tr. 9181), he admitted on cross-examination 
that to the extent the travel of Mr. Pergler (the branch 
manager) was included in this sub-account that it includes 
a travel in connection with any of his functions related 
~ a delivery on the store wholesale routes. (Daube, Tr. 9216, 


lines 13-21). Mr. Pergler was the branch manager and performed 


supervisory functions at the O'Hare branch, as well as some 


sales functions. (Pergler, Tr. 5627-5629; Daube, Tr. 9211). 

Thus, a portion of this "Travel Expense" must be attributed 

to subervinery Ecasel and has not been properly deducted. 30/ 
The deduction of the category "Other Expenses" (Sub-Account 

50) involves similar error. The witness based this deduction 

on the statement that a number of the entries in this sub- 

account were listed as "Petty Cash" and Mr. Pergler's testi- 

mony that petty cash was not used on behalf of A&P. (Tr. 7611). 

However, it was admitted that only three entries (totalling 


only $599.07 out of a total expenditure of $2,024.81) were 


30/ Over one-third of the "Travel Expense" represented 
Mr. Pergler's travel. (Tr. 7609-7610). 
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identified as "Petty Cash" on the Borden expense account. 
(Tr. 7611-7612). Again Mr. Daube was recalled to 
substantiate Mr. Havemeyer's use of this sub-account and 
again he failed to substantiate him. When asked what 
account 50, entitled “Other Expenses," included, he stated 
"It would relate to other costs not detailed in the other 
details relating to delivery expenses for store wholesale 
accounts.” (Daube, Tr. 9182). This covers a very broad 
gamut of possible expenses. It is clear that the Ouly 
portion cf "Other Expenses" which might be considered as 
not applicable to A&P was that portion identified as 
"Petty Cash." The bulk of these expenses should have been 


included as a part of delivery expense. 


(iv) Mer. Havemeyer's Determination of Automotive 
Expense Is Unreliable: As noted above, the witness also 


included an "automotive" expense in his galculations of 
delivery cost. This was not obtained from the Borden expense 
accounts, but rather from another "summary" document-RAPX 69. 
Moreover, it did not pertain only to the O'Hare branch, as 
did the physical delivery expense, but was applicable to 

the entire Chicago Metropolitan Region, with the exception of 
Rammond. (RAPX 69). The witness first stated that he had 


used this braoder-based record because it was all that was 
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available. (Tr. 7619-7620). Rut ne later admitted that 


there was an automotive expense account in RAPX 71 for the 


O'Hare Branch. (Tr. 7624-7628). He admitted further that 


if he had been consistent and had used the O'Hare Branch 
data, as in the case of the physical delivery expense, that 
it would have raised the "Automotive Cost per Route Day" 
from $16.20 to $18.90. (Tr. 7628). 

Mr. Havemeyer argues, in part, that the data for the 
entire Metropolitan Region (excluding Hammond) was preferable 
to data for only the O'Hare Branch. (Tr. 7623). However, 
this ignores questions as to whether the cost data is really 
comparable as between the Borden expense account (723-71 in 
RAPX 71) and the summary document he used (RAPX 69) and as to 
whether his "estimated operating days" (See RAPX 232, pp. 80-81), 
used to compute the number of route days on regular wholesale 
routes, is accurate. (RAPX 232, p. 80). 

In this connection, the witness has information regarding 
the number of regular wholesale routes in relation to the 
number of school routes in the O'Hare Branch. (RAPX 74 and 
76). However, with the entire Chicago Metropolitan Region 
there is no such information available. There May have been 
additional school routes at the Holland Road Branch and other 


branches (RAPX 76); this would reduce the number of "operating 
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days" and result in an increase in the cost per route day. 
(RAPX 232, p. 80). More importantly, there has been no 
explanation of RAPX 69 on the record, nor of Account 723-71, 
the O'Hare automotive expense account (part of RAPX 71 - the 
expense accounts). RAPX 69 is strictly a summary document, 
with very broad categories of expenses and only one lump-sum 
entry under "automotive expense" (despite additional headings 
on the sheet). It is quite possible that the expense account 
ledger sheet (RAPX 71) is more inclusive és to the expenses 
covered. Without some explanatory comparison on the record 
from a knowledgeable witness, there is no way to tell. Thus, 
the witness' calculation of the automotive cost per route day 
is without adequate foundation. 

(v) If the Calculation of Automotive Cost Per Route 
Day is Correct, it Casts Further Doubt on the Calculation of 
Physical Delivery Expense: Moreover, if the witness is 
correct in his calculation of the automotive cost per route 


day, and in his argument that the Region figures are preferable 


to those for the O'Hare Branch, then he casts still further doubt 


on his earlier assumptions that the O'Hare route is representative 
and can be used to illustrate costs throughout the entire 
Region. This is obvious, since if the data in the record 


regarding automotive costs for both the Region and O'Hare 
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are comparable, then the O'Hare Branch admittedly experienced 
a 17% higher cost for this function than did the entire 
Region of which it was a part. (Tr. 7628). Mr. Havemeyer 
cannot have it both ways, either the data is not comparable 
or the areas are not comparable. Either way, his basic cost 
data is defective. 
(vi) All Expenses Allocated on Basis of Time Spent 
at Store: Mr. Havemeyer has allocated all expenses wiiich 
he has lumped under "Physical Distribution Expense" on the 
basis of the time the driver spends at the individual stores. 
(RAPX 232, p. 75). This is incorrect since some of the 
costs which he included in this category of expenses bear no 
relationship to the time the driver spends in the stores. 
(vii) Commission Expenses are Incorrectly Allocated 
on a Time Basis - Commission's Can Not Give Rise To A Cost 
Saving: Mr. Havemeyer has allocated all expenses which he 
has categorized as physical distribution expense, on the 


basis of the time the driver spends in serving the individual 


stores on his route. The record establishes beyond doubt that 


commissions are earned and paid on the basis of volume 


delivered; not according to the number of hours worked, or 


the time spent on serving the stores. (Pergler, Tr. 5731-5732; 
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Banaski, Tr. 9560; CX 119 J~K; CX 298 H-J3; cx 299 H-K; CX 
300 H-J). Mr. Pergler testified at Tr. 5732: 
The Commission that the routemen received 
was based on their sales, not on the time 
that they put in at an individual store 
on an entire route 
In questioning on Tr. 5732-5733, he added: 
Q. This was strictly a percentage of sales? 
A. They got a commission on sales, yes. 
During the cross-examination of Mr. Banaski, the Indiana 


dairy employees union representative, it was established at 


Tr. 9560: 


Q. Pursuant to the terms of these agreements, the 
wholesale drivers were paid both a salar and 
a commission? (Emphasis added) 


A. Right. 
Finally, the union contracts specifically note that the 
wholesale milk truck drivers were paid a salary (determined 
on an hourly, daily and/or weekly basis), plus a commission 
based on the number of points delivered on their routes. ° 
(CX 119 W-K, N-O, Articles 41 and 42A; CX 298 H-J; CX 299 H-=K; 
CX 300 H-J). 

Mr. Lemberg, Complaint Counsel's expert on Robinson- 
Patman type cost-justification Studies, stated that Mr. 


Havemeyer's method of allocating commission expense, on the 
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basis of the time the driver spends in serving each store, 
is erroneous. He pointed out that commission's were not 
earned or incurred on this basis. (Lemberg, Tr. 9405, 
9434-9436). He stated that the proper method of allocation 
was to attribute it to the volume delivered. (Lemberg, 

Tr. 9405). Further, Mr. Lemberg noted that if it were so 
allocated, this would remove any cost saving (that is 
lessening of the cost of serving A&P) which had resulted 
from Mr. Havemeyer's methodology. (Lemberg, Tr. 9408). 
This is sc, because such commissions should then be applied 
equally to every point delivered on the route. [Under 

Mr. Havemeyer's method, more of this cost was applied to 
non-A&P customers where his time estimates indicated 

that a greater amount of service ‘ime was expended, propor- 
tionally, for other customers (RAPX 232, p. 75; RAPX 142, 
p. 168; RAPX 180)]. 

Thus, almost a third of the total expenses allocated 
in thie section of RAPX 232 are erroneously applied so as 
to produce an alleged cost saving to Borden on sales to A&P. 
This methodology would shift Borden's cost of serving A&P 


stores onto A&P's competitors, since, regardless of who it 


is credited to, Borden must pay a certain commission on the 


points delivered to A&P. ‘inder these circumstances, 
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Mr. Havemeyer's allocation of this expenss is certainly 


in error. 


(viii) Route Automotive Expense Also Erroneously 


Allocated on Time Basis: In like manner, Mr. Havemeyer 

has allocated the route automotive expense on the basis of 
the time spent by the driver in serving the stores on his 
route. (RAPX 232, pp. 75, 78, 87-89, 76). Again, such 
methodology is erroneous. This expense is simply and clearly 
not accrued on this basis. 

Mr. Lemberg pointed out that automotive expense “is not 
related to the time that the driver spends at the store." 
(Lemberg, Tr. 9408). He added that "It is rather related 
to the load carried, the miles driven and factors of that 
kind... the truck is used merely to bring the product to 
the store and therefore it should be equally allocated to 
each unit of the product." (Lemberg, Tr. 9408-9409, 9447, 


9451). 31/ He added that "this would remove any cost difference 


in the allocation of the delivery expense." (Lemberg, 


31 On cross-examination Mr. Lemberg was questioned concerning 
other possible methods of allocation, such as the mileage 
driven. He stated that this method would be arbitrary, since 
the amount of mileage to any particular customer on the route 
would be accidental and based solely on the physical layout 

of the route. (Lemberg, Tr. 9446, 9448). He noted that vehicle 
expense is "just a general expense which is related to getting 
the milk out to the customer and relates to the product generally." 
(Lemberg, Tr. 9448). He noted further that this expense is 
"incidental to the volume because it has to be hauled around 

the route." (Lemberg, Tr. 9448-9449). 
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Tr. 8409, 9447). Of course, this means that the savings 
determined by Mr. Havemeyer in connection with this portion 
of his allocation of delivery expense are also erroneous. 

The automotive costs per route day represent almost 20% 
of the total cost per route day being allocated by Mr. 
Havemeyer under this function. (RAPX 232, p. 78). Thus, 
this error involves a substantial allocation. This again 
reveals the unreliability of Mr. Havemeyer's computation. 

(ix) No Reliable Foundation For Sales Figures For 
Non-Store Customers: The sales figures for schools and 
other non-store customers, as utilized by the witness on 
page 89 of RAPX 232, are based upon assumptions concerning 
an olio of location and sales data covering three different 
time periods. (RAPX 232, p. 89; RAPX 142, pp. 147 and 165; 
Tr. 7796-7805). The atypicalness of some of the data used, 
plus the fact that substantial changes had occurred in Borden's 
distribution set-up between the earlier and later time periods, 
make Mr. Havemeyer's sales figures for these customers 
unreliable. 

It should be remembered in this context that the costs 
to be determined and the sales data to which they are to be 


applied, are for May 1965. The witness' first step in the 
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derivation of these costs was to determine the number of 
such stops (schools and other non-store) on the “average” 
O'Hare route in March 1965. (RAPX 142, p. 147; 

Tr. 7787-7789). He then made a survey of sales data from 
the route books for two out of 17 O'Hare routes during two 
weeks in March 1966. (RAPX 142, p. 165; Tr. 7798-7803, 
7805, 7833-7836). 32/ This survey was used to determine the 
sales points per route day, points per case, points per 

stop and cases per stop for these classes of customers. 
(RAPX 232, pp. 89 and 86). This data was applied to May 1965 
cost data. (RAPX 232, p. 89). Thus he has used May 1965 
expenses, March 1965 route structure and March 1966 sales 


data. 


The March 1966 sales data, however, has n been shown 


to be representative of the two 1965 time periods, nor even 
of the March 1966 time period. He has studied only two 
routes containing only six out of 37 schools and seven out 

of 22 “other non-store” customers served by the O'Hare Branch 


in 1966. No checks were made to determine the representativeness 


32/ The witness states that a survey of three routes was 
made. However, he later admitted that insofar as schools 
and other non<store customers were concerned, that only two 
of those routes served these types of customers. (Tr. 7805). 
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of the six schools and seven "other non-store customers.” 
(RAPX 232, p. 86; Tr. 7808-7809, 7811, 7811-7813, 7833- 
7836).) Thus, we don't know if the sales points per route day, 
points per case, points per stop and cases per stop figures on 
RAPX 232, p. 89, are typical of these classes of customers, 
way below average, Or way above average. 

Furthermore, the witness admits that the route set-up 
of the O'Hare Branch had been changed between the Spring of 
1965 and the Spring of 1966. (Tr. 7805). In fact, whereas 
RAPX 74 showed one school and .87 "other non~-store 


customers" per average route in March 1965 (the figures 


used by the witness in column A on p. 89 of RAPX 232), in 


March 1966 the record shows there were over two schools, 


and more than one "other non-store" customers on the "average" 
O'Hare route. (Tr. 7807-7808). 

In view of these circumstances, Mr. Havemeyer's deter- 
mination of the number and sales characteristics of the 
schools and "other non-store" customers must be considered 
unreliable. 

(x) Sales Data for Non-A&P Stores Unreliable: 
Similarly the sales data for non-A&P stores is unreliable 
for the same reasons -- that is, he has used data covering 
three separate time periods, March and May 1965 and March 
1966, without any showing that the data for one is repre- 


sentative of the other. (Tr. 7817-7820). As a matter of 
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fact there is no record basis for any of the figures 

used for this category of customer. All sales figures are 
“estimated.” (Tr. 7820). The witness has taken RAPX 74, 
which gives the number of non-A&P store customers in various 
product brackets for March 1965, and estimated that in 

May 1965 those customers purchased the middle volume figure 
in that bracket, except for the bracket purchasing over 

300 points per day. 33/ (Tr. 7817-7818). In the largest 
bracket, he took the sales volume to three customers 
purchasing in that category in March 1966, and “assumed” 
that the 11 Eagle Stores would purchase about the same 
volume as an average A&P store, which he estimatea at 510 
points per day, and averaged these sales figures to arrive 
at a sales volume of 442.1 points per day. (Tr. 7818-7820). 
Thus, outside of the sales data for the three independent 
stores for March 1966, there were no actual sales figures 
that went into the computation of the sales data for the 
customer category “other stores." Despite these facts 


the witnes3 applies s  “h data, based on a mixture of 


March 1965 and March 1966 data, to the sales of May 1965, as 


being representative of that period. (Tr. 7821-7822). 


33/ For example, in the bracket purchasing 99 points or less, 
he estimated 50 points purchased per day, and in the bracket 
purchasing 200-249, he estimated 225 points purchased per 
day. , 
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(xi) The A&P Sales Data is Unreliable: In view of 
the two preceding items, the A&P sales data on RAPX 232, 
page 89 must also be considered unreliable. In the case of 
A&P sales, the sales points per route day in Column B of 
page 89 (RAPX 232) are derived by subtracting the total cof 
the sales points of schools and other non-store customers 
and “other stores" from an "estimated" sales figure given on 
RAPX 74 for March 1965. (Tr. 7825-7826, 7827-7828, 7821- 
7822). The A&P sales are then just the residue after the 
sales to other categories of customers are deducted from an 
"estimated" total sales figure for March 1965. Therefore, 
they can be considered no more reliable than the other sales 
figures from which they were derived. 

Moreover, in computing the sales points for A&P, the 
witness did not make any volume analysis of those A&P sales, 
similar to the various volume brackets given for "Other Stores." 
(RAPX 232, p. 89). This is so, despite the admitted fact that 
10 out of the 88 stores listed in the March 1965 breakdown 
of the O'Hare sales (RAPX 74) took less than 300 points per 
delivery. Thi. tvo, must be considered a defect in Mr. 


Havemeyer's assumptions. 
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(xii) The Calculation of Number of Points Per Case 
For "Other Stores" is Unreliable: 34/ The witness has 
calculated the number of points per case in May 1965 for 
all "Other Stores," regardless of their purchase volume 
bracket, aS 22.0 points per case. (RAPX 232, p. 89 Column C). 
This was based upon a two week analysis of the route books 
for three out of 17 routes in March 1966. The witness 
admitted that all sales were lumped together for all “other 
stores,” regardless of purchase volume. (Tr. 7845). He 
admitted further, that since he had only analyzed three out 
of 17 routes "there was not sufficient data to be certain of 
a variation of the points per case by size of store." (Tr. 
7845). He also admitted that it is highly unlikely that 
these various sized stores purchased the same number of 
points per case (which is in turn decided by the owiber of 
items taken of various types of merchandise divided by the 


number of items per case). (Tr. 7850). However, he excused 


this defect on the basis that ". . . the data was not there 
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34/ The calculation of this figure for schools and "other 
hon-store" customers was noted as being unreliable in 

Finding 9(f) (ix), above. In the case of "other stores" and 
A&P private label sales, the number of points per case is 
treated separately from the analysis of the points per stop 
and other volume figures, since additional errors are involved. 
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unless you went through a tremendous analysis." It is clear 
that this 22.0 figure is not representative of any class of 
independent store competitor. 35/ 

(xiii) The Calculation of the Number of Points per Case 
For A&P Private Label is Unreliable: The number of points 
per case for A&P private label, as it appears in Column C of 
page 89 of RAPX 232, was worked out on a hand calculator and 
recorded on page 161 of RAPX 142. (Tr. 7851). Therefore, 
there are no underlying calculations available that can be 
checked for accuracy. However, this does not mean it must be 
accepted. In fact, Mr. Havemeyer's testimony shows that the 
figure is erroneous. 

This figure was derived from the total sebtcientud sale 
of the 11 private label items, as such volumes were set out in 
CX 62, Borden's final offer to A&P. (Tr. 7851-7852). Treating 
this volume as one entity (or o ° big delivery), he determined 
the number of cases and average points per case that would be 
involved in these anticipated sales. (Tr. 7851-7852, 8167-8168). 


The witness admitted that his calculations of the 25 points 


per case for A&P private label was "based upon the concept that in 


35/ As will be noted more precisely in connection with 

Mr. Havemeyer's other cost studies he has consistently failed 
to identify A&P's competitors by their different customer 
Classes. He assumes that the very smallest of the independents 
have the same customer characteristics as the very largest. 
This practice is a substantial error on his part. 


Sal 
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each case, in the case of deliveries to each [A&P] store, 
all of the cases will be filled, and there will be no partial 
cases delivered to any A&P store." (Tr. 7858). 

Yet, the witness has also admitted that his own analysis 
showed that frequently there were less than full case deliveries 
on a number of these items to the A&P stores. (Tr. 7852). In 
fact, his analysis actually reveals that the number of points 
per case in such deliveries to A&P stores was substantially 
below 25 points per case. (Tr. 7853-7856; RAPX 142, pp. 115- 
142). He argues that this latter analysis is not accurate 
insofar as points per case is concerned, because of the "rounding 
off" of the number of cases. (Tr. 7855). However, this does 
not answer the real point in this line of questioning, which 
was the treatment of the anticipated A&P sales as sales to one 
giant customer. The sales were actually to be made to a great 
number of individual stores, none of which apparently exhibited 
the characteristic presumed here by the witness (25 points per 
case). (Tr. 7852; RAPX 142, pp. 115-142). 


Thus, the points per case calculated by the witness for 


A&P private label, just as those calculated for other categories 


of customers (as noted above), are unreliable. 
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(xiv) All of the Witness' Basic Data on Page 89 of 


RAPX 232 is Therefore Unfounded and Unreliable: In view of 

the facts set out in Finding 9 (f) (ix through xiii) the basic 
sales data found on page 89 of RAPX 232 must be considered to 

be without substantial basis in fact. {See also Tr. 7931, lines 
15-24). Moreover, Findings 9 (f) (ii through v) show that the 
cost data going into the "Route Day Cost" as shown on Fage 89 

of RAPY. 232 is incomplete and unreliable. Therefore, the 

data remaining 36/ on this key delivery expense worksheet is 
all defective and unreliable. 

(xv) All Time Data Has Been Excluded: Of course, there 
has not been any allocation of physical delivery expense to 
the various catejories of customers in Mr. Havemeyer's cal- 
culations, since the "time standards" on which his original 
allocations were based have been excluded. (RAPX 232, pp. 89 
and 76). This exciusion was due to the witness' failure to 
produce competent evidence to substantiate such "standards." 


(Order Supplementing and Modifying Order of September 11, 1974 


Re Mr. Havemeyer's Cost Justification Exhibits, dated 


September 16, 1974). 


36/ It must be noted of course, that most of the basic data 
on this key page (in the calculation of delivery expense) 
has already been excluded, because it was not supported by 
competent evidence (the time related data). 
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(xvi) Comparison of Excluded Conclusions With Malone 


Cost Data: In view of the fact that the ultimate conclusions 


ine 


of Mr. Havemeyer for the cost of this function have been 
excluded, any meaningful comparison is impossible. However, 
as to the principal items, the gallons, half gallons and 
quarts of milk, the delivery costs originally calculated by 
Mr. Havemeyer are less than half the cost calculated by 

Mr. Malone. (See RAPX 232, P. 76; and CX 54B, "Delivery Man 
& Truck"). This difference, in and of itself, is more than 


enough to eliminate the Slight profit which Mr. Havemeyer 


originally calculated for Borden in his profitability study. 


(g) Attachment VII - Indirect Marketing, General and 
$c Marketing, General and 


Administrative Cost Per Point: In this attachment the 
ee, woot Fer Point 


witness has allocated a number of costs under tk general 
heading of indirect marketing, general and administrative 


costs. He obtains those costs from CX 54B -- the Malone 


«©. 


workpaper which has been referred to above in comparison with 

a number of the other allocations of Mr. Havemeyer. From such 
costs he deducts a number of cost items which he determines are 
"not applicable to A&P private label business." Then he 
analyzes four cost items which he determines are only partially 
applicable to the A&P private label business, (Branch clerical 
expense, credit and collection expense, general sales overhead, 


and “other" delivery costs). Next, he decides how much of 
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these latter expenses were not applicable to A&P private 
label and deducts this also to arrive at the "Indirect 
Marketing, General & Admin. Cost Per Point." (RAPX 232, 
p. 90). 

(i) CX 54B Not Prepared to Shcw Such Costs: Cx 54B 
was a worksheet prepared by Joseph Malone, Borden's cost 
accountant on September 1, 1965, in the latter stages of 
the Borden-A&P negotiations. (CX 54B). It was prepared 
to inform Borden management of the direct elements of 
cost that applied to the various items covered by this 
schedule. [Malone, DTr. 146, 147 (lines 18-21), 148, 
252-253; CX 55]. It is obvious from an examination of this 
exhibit and CX 55, a related memorandum, as well as the 
deposition of Mr. Malone, that there was no attempt to 
accurately reflect these overhead and burden costs in this 
worksheet. [See Malone, DTr. 147 (lines 12-21), 149-150, 
155-157]. In fact, they are not even limited to the 
experiences of Borden in the Chicago Metropolitan Region, 


but are based upon the entire volume of Borden in the Central 


District. (Malone, DTr. 155-157). Bordén's Central District 


went far beyond the area of our concern, and included 

plants located in Madison and Milwaukee, Wisconsin, Pekin, 
Illinois and Cedar Rapids, Iowa, in addition to the Woodstock 
Plant which is involved in this case. (Minkler, Tr. 105-107; 


Malone, DTr. 21, 22). 
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Therefore, the average figures for such items as credit 
and collection, branch clerical and delivery supervisional 
salary cannot be considered as accurately representing those 
in the areas covered by A&P's Chicago Unit. Obviously 
Borden's experiences would vary somewhat on these items from 
place to place and from time to time. [See Borden accounting 
records reflecting per unit costs for a number of these 
items, such as credit and collection, advertising, selling 
and administrative expenses, which vary on the basis of month, 
year and area being covered. (RAPX 73; RAPX 80; RAPX 90, p. 2)]. 
Mr. Malone had no need to determine these figures accurately, 
since it was not the purpose of this exhibit to deal with 
"overhead and burden" costs. (Malone, DTr. 147, 155-157). 
However, in a study with the purpose of Mr. Havemeyer's, 
greater particularity is required. His reliance on these 
figures, therefore, renders his calculations defective. 

(ii) The Complete Deduction Of Certain Expenses Is 
Unjustified: Mr. Havemeyer, as noted above in the introductory 
paragraph of Finding 9(g), deducted a number of items which 
he decided were "not applicable to A&P private label business.” 
(RAPX 232, p. 90; Tr. 7714-7715). These items included national 
advertising, local advertising, merchandising and “other income 


and deductions." (Tr. 7714-7715). The complete deduction of 


such expenses is unwarranted on the basis of the record in this 


case. 
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First, the advertising expenditures must be considered, 
in part, a general expense of doing business related to 
Borden's entire operation. Its purpose was to maintain and 
increase volume in the Borden plants. To this extent its 
benefits were applicable to all volume out of the Borden 
operations, whether branded or not. (See analogous argument 
relating to selling expense, Mr. Lemberg, Tr. 9416-9417, 
9419). This is especially true in the case of A&P since 
it was the only customer who was then on a "cost plus" basis 
with Borden. (CX 62 U-2Z-2; Minkler, Tr. 275, 276; Gose, Tr. 
1076, 1090-1091; CX 120-152; RBX 1-5, which show the first 
cost~plus offers to others being made in 1968). Thus the 
maintenance and improvement of Borden's economies of scale 
were basic to the ability of Borden to continue to serve A&P 
under the contract. 37/ 

In the case of merchandising, there is again insufficient 
record support for the complete deduction of this expense. 
The record does not adequately explain just what expenditures 
are included under this term. Mr. Havemeyer was not able to 


cite to any evidence to show that at least one allocable item, 


37/ In this regard, it is important to note that the contract 
was terminable at the will of either party. (Tr. 1722-1723). 
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promotional allowances, was not included in this amount. 
(Tr. 9769-9733). 38/ The record shows that A&P did receive 
promotional allowances on both Borden label and private 
label products. (CX 303 A, B and H). 

The expenses included within “other income and deductions" 
are totally undefined. (Tr. 7714-7715). There is no basis 
whatsoever for the exclusion of this expense, in whole or in 


part, from those applicable to A&P. 


(iii) The Elimination of the Greatest Part of Certain 


Other Expenses Is Unjustified: Next the witness has 
subtracted the lion's share of four other categories of 


expenses - branch clerical, credit and collection, general 


sd 


38/ He did insist that Borden's bookkeeping procedures led 
him to believe that the promotional allowances would appear 
in revenue, rather than expenses. (Tr. 9769-9771). But he 
admitted that he could not check out all of the billings 
against the revenues and expenses, since he did not have all 
of the billings. (Tr. 9771). He admitted further that one 
bookkeeping method would take the promotional allowance data 
out of revenue and put it back into the expense account. 

(Tr. 9772). Finally, he admitted that over and above the 
reduction in revenue attendant on such promotional allowances, 
there would be an expense involved in developing and admin- 
istering the sales promotion program. (Tr. 9773). This then, 
would obviously appear in Borden's expense account and would 
be applicable to A&P private label sales. 
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sales overhead and “other" delivery costs - «s not being 
allocable to A&P. (RAPX 232, p. 90). These deductions are 
also either clearly erroneous, or not substantiated by the 


record, as is noted in the next several paragraphs below. 


(iv) He Has Erroneously Subtracted Three-Quarters of the 
Branch Clerical Expense From His Calculations: Mr. Havemeyer 


has allocated the branch clerical cost "on the basis of delivery 
tickets since the principal function of Branch Clerical is the 


handling of these delivery tickets, or one of the significant 


functions at least of Branch Clerical is the handling of 


delivery tickets." (Tr. 7716, See also Tr. 8144-8145). 
(Emphasis added). The witness calculated the percentage of 
delivery tickets represented by A&P private label sales and 
arrived at a figure of 25%, which was then his estimation of 
the percentage of the clerical expense allocable to A&P. 


(Tr. 7716-7730). Even disregarding a number of infirmities 
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in this latter calculation 39/, this percentage figure bears 
little relationship to the manner in which this expense was 
incurred or to the benefit from or responsibility for this 
expense. (Lemberg, Tr. 9414). As Mr. Lemberg pointed out, 
clerical costs are not related solely to the delivery ticket, 
which is the theory upon which the methodology outlined above 
relies. (Lemberg, Tr. 9414). Clerical costs undoubtedly also 


involve such other functions as inventory control, maintenance, 


39/ As an example of snch infirmities, the witness admitted 
that a substantial portion of the eistomers on the O'Hare 
routes (which he has frequently u.cd as being representative) 
were daily cash-paying customers who did not generate a 
delivery ticket. (Tr. 7732). Further, Mr. Havemeyer's own 
testimony reveals that there were more delivery tickets, and 
more processing of tickets, involved in A&P sales than in 
those to others. He admits that in the case of A&P there 
were individual daily slips for each store and that these 
Slips were, additionally, summarized on an area and weekly 
basis. (Tr. 8484-8486). Thus, the individual store daily 
delivery tickets had to be processed first and then they 

had to be summarized into a weekly billing slip by area. 
(Tr. 8486). Neither of these facts were considered in his 
determination of the percentage of delivery slips represented 
.by the private label sales. (Tr. 7716-7730). Furthermore, 
he does not take into account the fact that there were at 
least 11 more lines on the March 1966 A&P summary billing 
than there were on billings to other customers. (RAPX 232, 
p. 91). At that time A&P was purchasing the il private 
label items under both A&P and Borden label. (RAPX 142, 

pp. 115-143). 
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Operation of the vehicles, payroll, selling expenses and 

other clerical functions. (Lemberg, Tr. 9414). A number of 
these items would bear far more directly on volume, than on 
the number of lines on a delivery ticket. (Lemberg, Tr. 9415). 
By Mr. Havemeyer's own calculations A&P represented over 55% 
of Borden's wholesale sales volume and at least 75% of the 

A&P volume was represented by the private label items. (RAPX 
232, Pp. 91). Thus, the methodology used by Mr. Havemeyer 
(allocation on the basis of delivery tickets) clearly under- 


states A&P's share of the branch clerical expense. 40/ 


(v) Mr. Havemeyer Has Erroneous ly Subtracted Three 
Quarters of the Credit and Collection Expense from his 


Calculations: The credit and collection expense has been 
calculzted by the witness in the same manner as the Branch 
Clerical expense. The expense amount has been taken from 


among the overhead and burden expenses in the lower half 


40 Of course, such inaccuracies are in addition to the basic 
inaccuracy mentioned in Finding 9(g) (i), above, that the 
figure for this expense, as taken from CX 54B, is not repre- 
sentative of Borden's branch clerical expense in the Chicago 
Metropolitan Region, or the O'Hare Branch (whose sales he used 
in this calculation). Mr. Havemeyer admitted that the figure 
on CX 54B was an “average branch clerical cost," and therefore, 
not necessarily the clerical cost for the O'Hare Branch. 

(Tr. 7731). His reliance on the fact that it was used in 
Borden's calculations on CX 54B is misplaced. As noted in 
paragraph (g) (i), supra, this exhibit was not really 
concerned with the "overhead and burden" expenses, but was 
designed to single out he direct expenses for the guidance 

of Borden management. (See CX 55). 


~76= 
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of CX 54B and the percentage figure for that portion "not 
applicable to A&P private label" (75%) is obtained from 

the same analysis of delivery tickets as was made for Branch 
Clerical Expense. (Tr. 7737, 7716-7731). As noted above in 
footnote 39, the billing process was more involved for A&P 

than for others. (Tr. 8484-8486). 

Most importantly, however, this is a "credit and collection" 

expense, not a."billing" expense. Inherent to such an 

account is the fact that it is related to "credit" customers. 
Those who do not utilize this service certainly should not 

be charged for it. Mr. Havemeyer has admitted that a substantial 
portion of Borden's customers purchased on a cash basis. 

(Tr. 7737, 7732). They should not be included in this 
calculation. Furthermore, the best measure of credit and 
collection expense is the dollar amount of credit extended, 

not how many delivery slips that are made out. In view of 

the fact that A&P purchased on credit and its volume represented 
‘over 55% of Borden's wholesale sales (including those made to 
daily cash basis customers) it is quite evident that far more 


than 25% of this expense is allocable to A&P. 41/ 


41/ Again, these faults are in addition to the basic unreliability 
Of the cost figure itself. As noted in Finding 9 (g) (i), above, 
the figure for this expense, as taken from CX 54B, cannot be 
considered to be representative of Borden's Chicago Metropolitan 
Region, or its O'Hare Branch. 
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(vi) 90% of the General Sales Overhead Has Been 
Erroneously Deducted: In this calculation the witness has 
taken the August 1964 salaries and expenses of Borden 
connected with “selling, advertising and merchandising" 
private label products in the Wisconsin Region, and 
divided this dollar amount by the number of wholesale points 


sold by Borden in the Chicago Metropolitan and Eastern Iowa- 


| Central Illinois Regions in June 1965, to determine the 


amount of such expenditures, on a per point basis, which 
would be applicable to A&P private label sales. He then divides 
this expenditure by the "General Sales Overhead" figure given 
in CX 54B to arrive at a percentage figure of 8% (which he 
rounded off to 10%), representing the percentage of "General 
Sales Overhead" applicable to A&P private label sales. (RAPX 
232, p. 93). 42/ 

Mr. Havemeyer has mixed sales and expenses from different 
areas and different time periods to such a degree that his 
calculations and assumptions are replete with error. First, 


as a source of basic information utilized in his calculation, 


42/ It is important to note that here Mr. Havemeyer does 
concede that some portion of Borden's sales expenditures 
apply to A&P private label. Whereas in the O'Hare and 
Hammond studies (RAPX 253 and 234) he insists that none 
of these expenses apply to such sales. 
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he has relied upon a document which has not been authenticated 


and is not in this record. He refers to Cx 4-0, yet CX 4 


contains only pages A through E. (RAPX 232, p.-93). Although 
additional pages were in this exhibit as originally proposed, 
none were ever authenticated or offered in evidence. Further- 
more, even the "General Sales Overhead" figure which he used 
from CX 54B has not been shown to be representative of the 
Chicago Metropolitan Region, as is noted in Finding 9 (g) (i), 
supra. 

Most importantly, the calculation of the percentage of 
this expense allocable to private label is simply erroneous. 
The mixing of different areas and different time periods makes 
this calculation totally incomprehensible. Mr. Havemeyer uses 
a dollar expenditure for the Wisconsin Region for August 1964, 
which he insists is a constant figure that can be applied in 
other Borden regions. (Tr. 7743). Yet he admits that the 
salaries and expenses for the Wisconsin Region, as taken from 
CX 4-D (which is p. 179 of RAPX 142), would not be the same 
in the Chicago Metropolitan Region in 1965. (Tr. 7744). 
Obviously then, the dollar expenditure for these items in 
Wisconsin in 1964 cannot be a constant figure which is applicable 


to other regions at other times. 
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He then applies the wholesale points sold in two 
other regions, in the month of June 1965, to the 
Wisconsin 1964 costs, to arrive at a cost of $.00028 per 
point, representing the general sales overhead applicable 
to private label in the Chicago Metropolitan Region. (RAPX 
232, p. $3). 43/ This compares to a $.0019 cost per point for 
these same private label expenditures which was calculated in 
Wisconsin. It is clear that if there is a constant in 
the Wisconsin study which might be applicable to the Chicago 
Metropolitan Region, almost one year later, it is the 
conclusion that was reached in the Wisconsin Study; that is, 
the cost per point applicable to private label. That figure 
was about caves times larger than the one computed by 
Mr. Havemeyer; $.0019 as compared to $.00028. (Compare RAPX 
232, p. 93 with CX 4-D, the latter is also found in Mr. Havemeyer's 
underlying documentation at RAPX 142, p. 179). It is clear 


that there is simply no foundation for Mr. Havemeyer's results. 


A The witness has never established a basis for including 
the sales volume of the Eastern Iowa-central Illinois Region, 
which Region was not involved in the private label sales to 
A&P. (Daube, Tr. 6712; Gose, Tr. 1037; Schmidt, Tr. 1665; 

CX 62). However, in his latest calculations on Pp. 93, RAPX 
232, he has added an alternate calculation which eliminates 
these sales and still arrives at a percentage below the 10% 
which he has used (but substantially higher than his basic 
calculation of 8%). 
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(vii) Mr. Havemeyer Has Erroneously Deducted 95% of 
"Other" Delivery Costs: Mr. Havemeyer has, without record 


foundation, postulated that the "other delivery costs" 


referred to in CX 54B represent petty cash payments and 


product waste. (RAPX 232, Pp. 90). Yet these two items are 


carried by Borden, in its accounting records, as part of 
the regular delivery costs. (RAPX 232, p- 793 RAPX 71, 
Account 723-23). There is absolutely no evidence that there 
is any connection between these two costs and the "dther 
delivery costs" referred to by Mr. Malone among the burden and 
overhead expenses on CX 54B. (Tr. 7750-7753). It may have 
been reasonable for Mr. Havemeyer to select these two items 
out of the "delivery expense" for special allocation, but 
it certainly is erroneous to jump to the conclusion, without 
foundation, that they are represented by this figure in CX 54B. 
Moreover, since there is no information as to what is repre- 
sented by “other delivery costs" in CX 54B, there is no basis 
for excluding any of it as being inapplicable to A&P private 
label. 

(viii) Mr. Havemeyer Has Erroneously Inflated The 
Petty Cash Expenditures: Moreover, even if petty cash were 
included in the figure in CX 54B, Mr. Havemeyer's assumptions 


¢ vastly overstate the amount of "petty cash" expenditures. 
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Mr. Havemeyer assumes that the entire amount of subaccount 
50 of Account 723-23, entitled "Other Expenses," represents 
petty cash and is inapplicable to A&P. (Tr. 7752-7753, 761ll- 
7612; also see RAPX 232, p. 79). The record simply does not 


accord with this position, as was previously noted in Finding 


9 (f) (iii) above. Only three entries in this Subaccount, 


$559.07 out of a total of $2,024.81, represent petty cash 
payments. (Tr. 7611-7612; RAPX 71, Account 723-23). Mr. Daube, 
a Borden executive, said that this subaccount "would relate 
to other costs not detailed in the other details relating to 
delivery expenses for store wholesale accounts." (Daube, 
Tr. 9182). Although the exact nature of most of these expenses 
in subaccount 50 is not identified, it can be seen that they 
extend over an area covering cleaning services to soda straws. 
(RAPX 71, Account 723-23-50). Therefore, Mr. Havemeyer's total 
disregard of this expense item is unjustified. 

(ix) Mr. Havemeyer's Consideration of Product Waste 
is Inadequate: Similarly, if product waste were a part 
of the "other delivery costs" found on CX 54B 44/, Mr. Havemeyer's 


analysis of this expense and his assumptions in connection 


44/ As noted above, Mr. Havemeyer admittedly made no analysis 
to show that it was a part of this figure, and further, 
admitted that he could recall no evidence or detail which 
supported his assumption in this regard. (Tr. 7750-7751). 
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therewith, are totally unreliable. He admits that leakers 
and product spoiling within date would be "product waste." 
(Tr. 7749). However, he claims that this would be a very 
small part of the product waste (Tr. 7749) and that he had 
taken this minimal amount into account by allocating 5% of 
the "other delivery costs" to A&P private label. (Tr. 7753). 
At the same time, he admits that he has not made an analysis 
of Borden's product waste experience for 1965 or any other 
year, to substantiate his assumption that leakers and product 
spoiling within date would be a small portion of the route 
returns. (Tr. 7749-7750). 

Moreover, the only evidence of record on this point con- 
tradicts Mr. Havemeyer. Competing retail grocers generally 
testified that they had very few returns. (Minard, Tr. 3258; 
Kristoff, Tr. 2431; Barney, Tr. 3838; Cox, Tr. 4002-4003). 
The question of leakers and product spoiling within date 
had not been raised when these competitors appeared, but 


Mr. Minard of the Tittle stores volunteered that what returns 


45/ It is important to note that Mr. Havemeyer concedes in 
Connection with this study that leakers and product spoilin 
within date are "product waste” and even allocates a very 

sma amount of product waste expense to A&P private label on 
this basis. As will be seen below, in his next two studies 
Mr. Havemeyer claims that leakers and product spoiling within 
date are not "product waste" and are accounted for in some 
other manner in Borden's bookkeeping system. In connection 
with the latter contention, it will also be seen below that 
he cannot cite to any Borden record or person from which this 
information was supposedly gleaned. His statement in this 
regard is, therefore, completely unsupported and contradicts 
this earlier position. 


45/ 
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his company did have were u: ally leakers or product spoiling 
within date. (Minard, Tr. /758). Furthermore, Mr, Havemeyer 
himself indicated that Borde: probably experienced a high number 
of gallon leakers in this period, due to the fact that during 
this period the paper gallon packaging equipment frequently 

had problems. (Tr. 8101). Under these circumstances, Mr. 
Havemeyer's unsubstantiated assumption that leakers and Product 
spoiling within date represented a very small part of the product 


waste experienced by Borden is totally unreliable. 


(x) Attachment VII Is Unsubstantiated And Unreliable: 
— ee tcanitiarea And Unreliable 


In view of the circumstances outlined in Paragraphs (i) through 
(ix) above, Mr. Havemeyer's calculations in Attachment VII of 
RAPX 232 must be considered to be unsubstantiated and 


unreliable. They are without any probative value. 


(h) Attachment VIII - Summary of Margins and Profit - 
Much Excluded, Including Results - Remainder Defective: 


Attachment VIII summarizes the calculations in Attach- 
ment I through VII of RAPX 232. The final results on pages 
95 and 96 of RAPX 232 have been excluded from evidence, 
because of the exclusion of certain unsubstantiated time 
data in connection with the delivery cost calculations, 

(See p. 97 of RAPX 232). Additionally, however, the 
remainder of the data on summary pages 96 and 97 of RAPX 


232 has no probative value in view of the facts outlined 
in Findings 9 (a) through (g) above, with sub-parts. 


-«® 
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(i) The Borden Price to A&P For Skim Quart Is 
Incorrect: Additionally, it should be noted that the price 
which Mr. Havémeyer has considered for the skim quart in 
zone 1 under A&P's private label is erroneous. He has used 
the price of $.1440 for this item, adjusted for a $.03 per 
cwt. raw milk cost increase to $.1447. (RAPX 142, p. 183; 
RAPX 232, p. 96). In fact he has selected a typographic 
error from one page of CX 62. (CX 62C). A later page of 
this same exhibit correctly offers the price of $.1400, which 
with the raw milk cost increase would be raised to $.1407. 
(CX 62H). The fact that CX 62H is the correct price is later 
borne out in CX 75F, which is the Borden adjustment to its 
final offer to reflect such increase in raw milk costs. 
(Tarr, Tr. 888). Further, A&P's exhibit RAPX 66, which is 
Borden's "Procedure Outline" for sales of private label items 
to A&P, shows the "Base Price" for this item under the 
private label offer as being $.1400. (RAPX 66, the 16th page). 
Finally, RAPX 32, the Borden summary billing for Chicago 
and Suburbs for the week ending February 5, 1966, shows 
that the prices on CX 62H and CX 75F were the correct 


prices, since it shows the actual billing price after the 


inception of deliveries to be $.1407 (which is the original 


$.1400 plus the .0007 adjustment for raw milk cost increase 
as shown on CX 75F). There can be no doubt that Mr. Havemeyer 


has used the wrong price for this product in his comparisons. 
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(j) Mr, Havemeyer Did Not Study Areas Of Special 
Expense Incurred For A&P Alone: 46/ The record shows that 


certain expenses were incurred by Borden in connection with 
its dealings with A&P which were not incurred for other 
customers, Mr. Havemeyer should have studied these cost areas 
(Lemberg, Tr. 9421-9422), but he did not. Accordingly, his 
study is also defective in this regard. 

(i) Mr, Havemeyer Ignored the Expense of Mr, Tarr's 
Services: Gordon Tarr was the manager of chain store sales 
for Borden. Both before and after the inception of the A&P 
private label contract, the great majority of his time and 
expense was spent in serving the A&P account. (Tarr, Tr. 
845-846, 897-899). There was at least one other sales 
Hiewisintaties who was similarly engaged with the A&P account, 
after the beginning of private label sales. (Tarr, Tr. 898- 
899). Yet, Mr. Havemeyer admittedly did not make any study 
of this expenditure fo: A&P. (tr. 7757, 9699-9709). Without 
making such a study Mr. Havemeyer cannot pretend to have 
studied Borden's cost of serving A&P, (Tr. 9699-9709; 
Lemberg, Tr. 9422). 3 


46/ The letter i has been Skipped in the numbering sequence in 
order to avoid confusion with small Roman Numeral (i), which 
is used frequently herein, 
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(ii) Witness Ignored The Rxpense of Time Malone, Gose, 


Minkler and Others Spent On A&P Account: The very nature 


of the A&P negotiations and the inter-company dealings over 
the terms of the contract, before and after its inception, 
when considered along with the overwhelming importance of the 
A&P business to Borden (over 55% of its wholesale sales), 
makes it clear that a disproportionate amount of the time of 
various Borden executives was spent on this part of the 
business. (RAPX 232, p. 91, Item 1; Minkler, Tr. 125-279; 
Tarr, Tr. 849-889; Gose, Tr. 1045-1063; Malone, DTr. 

29-204). The record is replete with evidence that Messrs. 
Minkler, Malone, Gose and others in Borden's Chicago office 
spent a very great amount of their time in getting and keeping 
this private label business. (Minkler, Tr. 125-279; Tarr, 
Tr. 849-889; Gose, Tr. 1045-1063; Malone, DTR. 29-204; 

CX 5-9, with subparts; CX 12-14, with subparts; CX 16-28, 
with subparts, CX 35-37, with subparts; CX 42-44, with 
subparts; CX 52-58, with subparts; CX 60-64; with sub 

parts; CX 72A-B; CX 75A-O, T-Z-5; CX 79-81, with subparts; 

CX 84-90, with subparts; CX 102A-C; CX 105-106, with sub- 
parts; CX 108; CX 110A-D; CX 303A-H). Further, there is 
evidence that Borden's home office personnel in New York spent 
a considerable amount of time on this one account; A&P in 
Chicago. (Archer, Tr. 1209-1212, £220, i24a0t Ce Sy te Fe 


12, 16, ‘22, 44, 53, 55, S64, 66, 75, 80, 90, 91, 108, and 292, 
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with subparts). Again Mr. Havemeyer admits that he has made 
no special study Of these expenses. (Tr. 7757-7758, 9699- 
9709). Without such a study, in view of the clear evidence 
of record that such extra expenie existed, Mr. Havemeyer's 
study is incomplete and unreliable. (Tr. 9699-9709; Lemberg, 
Tr. 9422). 


(iii) The Possibility of Extra Expenses in Production 
and Handling of A&P Label Has Not Been Studied: Early in 


the negotiations Borden was quite concerned with the possibil- 
ity of cost problems with private label, if the A&P private 
label program expanded beyond the six items then under 
consideration. It was pointed out that these 6 items re- 
presented about 70% of A&P's total volume. It was noted that 
further expansion of the product line might cause cost problems 
in "plant efficiencies" and in "distribution material handl- 
ing." In connection with handling, it was feared that ex- 
pansion of the number of items would seriously hamper the 
palletization process. (CX 7A-B; See also CX 14E). 

The private label product line was expanded to 11 products 
before the beginning of the contract (CX 62C) and even further, 


to at least 16 products, at a later date. (CX 197-Z-2). No 


study was ever made by Mr. Havemeyer to determine whether there 


were any additional costs incurred for the private label at 


the processing or handling levels. (Tr. 7515-7517, 7525-7526). 
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Mr. Havemeyer insisted that he did not know of anything which 
would cause such extra costs (Tr. 7525-7526, 9)18-9720) and, 
in the case of distribution handling, he thought that if 
there were extra costs, they would be miniscule. (Tr. TSLT) « 
However, the problem was real enough, and substantial enough, 
to worry the real experts; the management familiar with the 
day to day operations of Borden. (CX 7A~-B). Mr. Havemeyer's 
own unfamiliarity with the actual operations of Borden is well 
established in the various findings above. The failure to 
consider these very probable additional costs is a serious 
deficiency in Mr. Havemeyer's study. (Lemberg, Tr. 9420, 


9422). 


x) ae Havemeyer's Checking Procedures Were Deficient: 


In making basic un“erlying calculations Mr. Havemeyer did 

not employ a thorough, dependable checking procedure to insure 
the accuracy of his work. Hand calculators were frequently 

used, with nothing being written down for checking purposes 

and only spot checks as to accuracy. The witness didn't know 
how many, if any, checks were made on any particular calculation. 
Spot checks were sometimes made, but he admits that a person 


may have checked over his own calculations at times. 
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(Tr. 7840-7843). 47/ The results of such sloppy workmanship 
are manifest on the record of this case. A great number 

of corrections had to be made on the record. Other changes 
resulted in the complete renovation of the three series of 
Studies into the final exhibits - RAPX 232-234. However, these 
corrections wore only the obvious errors that could be caught 
through voir dire examination. In a number of instances, 

where basic underlying calculations have been made on hand 
calculators from a large volume of Supporting documen*s, it 

has been impossible to check for accuracy since there is 
nothing in writing to check. (See, for example, Tr. 7840-7843, 
7833-7836). In view of the defective checking procedures 
utilized by the witness, it must be presumed that a similar 
number of errors were made here as were made in the part of 

the "iceberg" we could see. The failure to follow appropriate 
checking procedures is, therefore, another substantial defect - 


in Mr. Havemeyer's analysis. 


47/ Such loose checking procedures should be compared with 
the painstaking procedure set up and followed by Commission's 
accounting expert, Mr. Bitting, who noted that he used 
extreme caution in taking data from underlying documents and 
"had another accountant assist [him] throughout the prepara- 
tion of ... exhibits. our practice was to check and verify 
each other's work before we turne t over to the typist 

of the final chart." (Bitting, Tr. SOT} 


for preparation 
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(1) Mr. Havemeyer Frequently Unable To Substantiate 
His Opinions: Quite frequently, when Mr. Havemeyer was called 


upon to produce substantiation for his opinions he was unable 
to do so. While an expert does not have to present, on direct, 
the substantiation for his opinions or data, he is bound by 
the rules of evidence to produce such substantiation on cross 
examination when called upon to do so. (See Rule 705 of the 
Proposed Rules of Fvidence of the United State District 


Courts and Magistrates). It is obvious that Mr. Havemeyer 


has failed in this requirement. 


Mr. Havemeyer gave many responses such as "My staff made 
some type of check." (Tr. 7520), "I am not certain of the 
answer to that ... because at times we did look for other 
information." (Tr. 7598), "I. can't recall the detail on that 
now." (Tr. 7751), "My staff probably has [made an analysis)" 
(Tr. 7751), "I can't recall." (Tr. 7755), "I am not sure 
of the answer to that." (Tr. 7812, "I am not certain at 
this time." (Tr. 6813), "I don't know now. My staff may 
remember." (Tr. 7824), "I don't have the answer to the 
question on that. An analysis must have been made ---" 

(Tr, 7830), “No [He didn't know.] I would have to check with 
my staff." (Tr. 7840), "1 can only guess at this time. If 
still think that was the proper method." (Tr. 78498), “1 
can't answer your question because I did not participate in 
all the details. ... At this moment I don't {know of any 


study]." (Tr. 8268), see also Tr. 8269), "... © Ccannoe 
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recall if what we read or saw is in the record or not, so 
when you insist on my answering, do I know, in my mind I say 
I know we saw it [something which allegedly showed leakers 
were not product waste], but I don't know if it is in the 
record." (Tr, 6491), 

When answers such as these are given on basic matters 
such as the completeness and typicalness of underlying expense 
data and the basis for not allocating certain costs to A&P, 
the study cannot be deemed to have any probative value. 48/ 

10. A&P Failed To Meet Burden of Proof: In view of 
the facts set out in Finding 9(a) through (k), above, it is 
evident that A&P has not met its burden of proof in connection 
with this "profitability" study. It has attempted to show 
that the contemporaneous cost calculations of the Borden cost 


expert (designed to guide Borden's management in the negotia- 


tions with A&P) were inaccurate. Having assumed this task, 


48/ Moreover, a vague, unwritten, general instruction to 

his staff "to be alert for transfers into or out of accounts 

to be alert for ... functional expenses which seem to be 
unaccounted for, in general to see that the amounts in an 
account seem to represent the function as indicated by the 
account number" (Tr. 7520, 7598), simply is insufficient 

to meet his burden. In fact, these instructions are further 
shown to be deficient when compared to the burden Mr. Havemeyer 
himself set for dairies under the Wisconsin dairy laws, where 
he required that in reporting costs, "a period of sufficient 
length should be selected to cover cyclical and seasonal 
fluctuations but yet represent current methods. The month 

in which the price action occurred that triggered the complaint 
or investigation must be included." (tr. 9135-9136). 
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A&P had the burden of coming forward with substantial evidence 
to support its position. The facts set out above show it 
has failed in this burden. 
C. The O'Hare Study 

1k. BAP 2332 49/7 

This exhibit purports to be an analysis and comparison 
of Borden's cost of serving A&P stores, as compared to 28 
selected competitors (those appearing on CX 183C=-D), on 
Borden's O'Hare routes in the month of March 1966. The alleged 
cost difference is then compared with a computed "net differ- 
ence in price" to determine a "net discrimination in favor 
of A&P." (RAPX 233, Preface and p. 2). The cost elements 
considered in this comparison are as follows: 1. Truck 
Loading; 2. Physical Delivery; 3. Branch Clerical Cost; 
4. Product Waste; 5. Branch Selling Expense; 6. Borden Label 
Advertising Expense; 7. Borden Label Merchandising Expense; 
and 8. General Selling and Administrative Expense. 

12. Purports to Show That The Illinois Price Discrimina- 
tions in Favor of A&P Were More Than Cost Justified: 

This exhibit, as well as the underlying exhibits which 
it "corrects," purports to show that the lower price granted 
49/ This is the final "corrected" summary copy of this set 
Of calculations. The original exhibits to which the witness' 
testimony refers are: RAPX 155-179, RAPX 181, RAPX 201, RAPX 
203 and RAPX 228. The findings and arguments herein will apply 
to RAPX 233 and these latter exhibits, as a group. unless it 


is otherwise specifically noted that one or more of these exhibits 
is not affected by a particular statement. 
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to A&P, as compared to the prices charged to competing 
retail grocers, were more than cost justified as a result of 


alleged differences in the cost of serving such accounts. 50/ 


13. Mr. Havemeyer's Calculations Intended To Rebut 


Borden's Contemporaneous Internal Accounting: 


Borden's internal accounting papers, prepared after 
the inception of private label sales under the Borden-AgP 
contract, show that Borden was selling private label dairy 
products to A&P at prices which were below its costs 
(CX 87 A-B), and that otherwise its business was profitable. 


(CX 206 A-D). The purpose of this exhibit is to rebut that 


evidence. (RAPX 233). 


14, RAPX 233 Computes Costs and Prices For A&P In 


Two Ways: 


Mr. Havemeyer computes the cost and pricing data for 
A&P in two ways. First, he Computes such data on the 
basis of private label purchases only. Secondly, he computes 


it on the basis of A&P's purchases of all milk and dairy 


50/ It is important to note at this point that A&P has 
misconstrued Cx 183, which does not purport to set out a 
comparison of prices between A&P and competing purchasers, 
but rather it merely compares discounts being granted to 
A&P, as compared to those granted to certain competing 
purchasers on the O'Hare Routes in February and March 1966. 
Our main evidence of discrimination, where we have made a 
detailed comparison of products and prices, concerns itself 
with certain Indiana customers. Cx 183, as well as certain 
list price and published discount evidence in the record, 
is more general evidence of the existence of a price discrimi- 
nation in sales to A&P in other areas and at other times. 
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products from Borden, both private label and Borden label 
items. (RAPX 233, pp. 1 and 2). In the case of competing 
customers, the data always represents the total purchases 
of all milk and dairy products from Borden. (RAPX 233, 
po. i 'and 2). 
15. Mr. Havemeyer's Calculations: 
(a) Attachment 2 - Truck Loading Expense: 

The witness took the "truck loading expense" frem a 
Borden accounting record for March 1966 (RAPX 72, Account 
723-037). He then allocated a portion of the amount selected, 
to the wholesale business of Borden at the O'Hare Branch. 

This was allocated on a per case basis. He then calculated 

the number of points per case delive d to each of the customers 
involved in his study. He divided the points per case. into 

the truck loading cost per case to arrive at a truck loading 
cost per point for each customer. (Tr. 8208-8209). The 

witness admitted that cost differences resulting from this 


methodology, as between different customers, were due to the 


items of merchandise purchased by a particular customer 


and the guantity of each unit of merchandise taken; that is, 
they were due to differences in the product mix of such 


purchases. (Tr. 8210). 
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(i) Allocation Improper - Loading Expense Not 


Allocated In the Manner fIncurred; The methodology used by 
ener ncurred 


Mr. Havemeyer in this allocation has created a cost difference 
where none can exist. This is due to the fact that he has 

not allocated this expense in the manner in which it was 
incurred. In order to reach the witness' conclusion, it is 
necessary to consider the merchandise as it was delivered 

into the store. [See Paragraph (a), above.] However, it 

was not loaded that way. It was loaded on pallets containing 
30 or 36 cases of the various Products to be delivered. 
(Pergler, Tr. 5695-5696). 

Mr. Lemberg stated that the methodology of Mr. Havemeyer 
in allocating loading expense was improper, because this 
expense was "incurred equally per unit of Product, per unit 
of gallons, per unit of half-gallons, per unit of quarts 
- + « Because they are all loaded the same way, which is 
just haul it out of the cooler and put it on the truck." 
(Lemberg, Tr. 9413). He noted that the record did not show 
any separation of orders prior to loading. (Tr. 9413). Thus, 
it cost the same amount to load a case of quarts of milk or 
a case of half-pints of cream no matter where the ultimate 
destinations of each unit in those cases may have been. 

Ignoring for the moment any additional cost that may 
have been incurred for A&P in mixing product on the pallet 


Prior to delivery, it costs the Same amount to load any 
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size unit of any one of the various dairy products involved 


herein, whether it is to be delivered to A&P or one of its 
competitors. (Lemberg, Tr. 9413). Mr. Havemeyer's cost 
difference is derived from the "product mix" ultimately 
taken by each customer on the route. (Tr. 8210). This 
Simply is not the manner in which the product was loaded; 
nor the manner in which this expense is incurred. If properly 
allocated, no cost difference would arise. (Lemberg, Tr. 
9413). 51/ 

(ii) The Allocation of Loading Fxpense Conflicts 
With Section 2(a) of the Robinson-Patman Act: The Robinson- 
Patman Act provides for cost differentials ". . . resulting 
from the differeing methods or quantities in which such 
commodities [commodities of like grade and quality] are to 
such purchasers sold and delivered." The quantity or method 
of delivery bears absolutely no relationship to the method 
of allocation used by Mr. Havemeyer for loading expense. 
One store could purchase a thousand gallon cartons of milk, 
as compared to only ten gallon cartons purchased by another, 
and the per unit loading cost would be identical. The first 
store could also purchase ten half-pints of whipping cream, 


as compared to one thousand half-pints of whipping cream 


51/ This methodology also results in competitors being 
Charged twice for separating out their orders. Such separa- 
tion is here being taken into account in the loading process 
and Mr. Havemeyer later would account for the driver's time 
in separating out the order at the store for independent 
stores (but not for A&P stores). (Tr. 7975-7981). 
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Purchased by the second store. Again, the per unit loading 
cost of half-pints of whipping cream as between these two 
customers would be identical; but there would be a difference 
in loading cost as between such half-pints and the gallons 
cartons of milk. (Lemberg, Tr. 9413, lines 13-14; 9483- 
9485). 52/ 

Mr. Havemeyer's method of allocation does not take 
into account the methods or quantities of delivery of products 
of like grade and quality, but rather, considers the product 
mix which is ultimately purchased by each store. (Tr. 8210; 
Lemberg, Tr. 9485-9487). This is not in accordance with the 
cost justification provisions of Section 2(a). That Section 
is concerned with discriminations in price "of commodities of 
like grade and quality" and, as noted above, allows only those 


cost differentials which result from "differing methods or 


quantities in which such commodities are . .. sold and 


delivered." (Emphasis added). There is no provision for 
differences in the product mix in which a customer purchases. 
This is strictly an accidental difference which depends in 
this case solely on the Proportion of a store's purchase of 


certain by-products with high "point value" per case, and not 
y-P 
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52/ This latter differential is due to the difference in point 
value as between these two products and the difference in the 
number of points per loaded case. A case of half-pints of whipping 
cream contains 66 units, with a point value of 1 each; whereas 

a case of gallon cartons of milk contains 6 units, with a point 
value of 4 each. (RAPX 78 and 66, Be Vhs 


Ce preines of fer 
upon the quantities or methods of delivery. The accidental nature 
and lack of connection to volume of this differentiation is 
revealed by the results. RAPX 233, pp. 46, 47, 48, 51, 55, 56, 
58, 59 and 65 show instances where the unfavored competitor's 
loading cost is calculated as being lower than A&P's and the 
other competitors’. (In most instances it is only lower than 
the "total purchases" calculation for A&P, but in some cases 
it is lower than the "private label only" calculation as well.) 
These competitors are not nearly the largest customers represented 
in CX 183C and D, which lists all of the unfavored competitors 
covered in this cost study. (Compare cited pages of RAPX 232 


with CX 183C and D). Thus, the loading cost as calculated by 


Mr. Havemeyer is not an indicia of total quantity purchased, 


but only of the product mix purchased. This is not cognizable 
under Section 2(a) of the amended Clayton Act. 

(iii) Mr. Havemeyer Has Improperly Considered 
Other Products In His Calculation: The private label contract 
between Borden and A&P was limited to eleven items. (CX 62). 53/ 
The complaint in this matter alleges inducement or receipt of 
discriminatory prices only on the private label items. 
Mr. Havemeyer has included total purchases by the unfavored 
competitors in his cost calculations. For A&P, on the other 
hand, he has determined this and other costs on two bases: on 


private label items only and on all products. (RAPX 233, pp. 1-2). 


53/ The number of items taken under private label was later 
Increased, as can be seen in RAPX 234, the Hammond study. 


” 
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If loading costs were determined in the Proper way, 
as discussed in Paragraphs (i) and (ii), above, the inclusion 
of the total product line for competitors in the calculation 
of loading cost would have no effect. However, under 
Mr. Havemeyer's methodology this inclusion of other products 
compounds his error and, in many instances, increases the cost 
differential. This can be seen by comparing the loading cost 
results in RAPX 233 (the O'Hare study) with those in RAPX 234 
(the Hammond study). In the Hammond Study, Mr, Havemeyer did 
consider only the private label items in calculating loading 
costs for A&P stores and competing stores in Northwestern 
Indiana. The results were quite different. In the Indiana Study, 
the loading costs were virtually identical as between all of the 
stores, despite the fact that Mr, Havemeyer, in all other 
respects, used the same methodology in calculating this cost in 
both studies, (RAPx 185, p. 125; Tr. 8610-8618, 8623-8624), 54/ 
Since this matter involves Price discrimination charges 
on only the private label items, those are the only items 
which belong in these calculations. (It is clear from 


Mr. Havemeyer's computations for A&P that it is not impossible 


ne 
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to break these items out in his calculations). The alloca- 
tion of loading expense is, therefore, erroneous in this 
regard as well. Again the correction of this error would 
virtually eliminate any cost differential as between competing 
purchaser3, based upon loading cost. 


(iv) The Determination of the Expense Involved In 


Loading Cost Is Unreliable: As in the case of the 


"profitability" study discussed above, (RAPX 232), Mr. Havemeyer's 
analysis of Borden's expense records in connection with this 
O'Hare study is deficient and defective. He has again 

examined only one month's record, of just one account, to 
determine the extent of the costs involved. (RAPK 233, pe. 103 
RAPX 72, Account 723-037). There has been no study made to 
determine that the expenses included in his calculations are 
either typical or complete. (Tr. 8267-8269). This must be 
considered a serious deficiency in light of the fact that the 
loading cost for March 1966 is almost half again as much as that 
in May 1965 ($26,756.29, as compared to $18,731.48), despite 

the fact that the March 1966 record does not even include one 
expense item, depreciation, which did appear in the May 1965 
record. (RAPX 71, Account 723-37; RAPX 72, Account 723-037). 
Certainly Mr. Havemeyer should be under no less burden than the 
Wisconsin dairies, which were required, in a manual prepared by 
him, to produce evidence that expenses were typical and representa~ 


tive. (See finding 9(b) (xi), above). 
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(v) No Building Expense Allocated to Loading 


Expense: Repeating another error committed in the "profit- 
ability study" (RAPX 232), Mr. Havemeyer has failed to allocate 
any building expense to the loading function. (RAPX 233, pp. 10 
aid 15). It might appear at first glance that such omission 
favored A&P's competitors in this study, because it reduces 


the total expense and, in most instances, Mr. Havemeyer's 


methodology results in a cost advantage to A&P as compared 


to its competitors in this allocation. However, the witness 
has allocated all building expense to "physical delivery 
expense" (RAPX 72, Account 723-008; RAPX 232, p. 15), which 
he would allege shows a much greater disparity in costs as 
between A&P and its competitors than does loading expense. 
(RAPX 232, pp. 14-18). Therefore, he has padded the allocation 
under which his methodology yields the greatest cost disparity. 
(Lemberg, Tr. 9410-9411). 

Mr. Lemberg has pointed out that the building expense 
more properly should be allocated to the various activities for 
which the building is used, including the loading function 
(Lemberg, Tr. 9409-9410). If this had been done, and if the 
loading expense had been properly allocated [See Paragraphs 
(i) to (iii), above] then this portion of the building expense 
would have been allocated evenly to each point delivered and could 
not result in any cost justification. (Lemberg, Tr. 9413). 55/ 
55/ This point holds equally true for other possible expenses 
associated with loading, such as refrigeration, loading machinery, 


repairs and others. (See Tr. 8618-8619). These should have been 
included here, rather than in delivery, also. 
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(vi) Too Much of Expense Allocated to Wholesale Sales - 
Loading Cost for Retail Routes Underestimated: There was 


only one loading expense account for the O'Hare Branch (RAPX 72, 
Account 723-037). 56/ These expenses therefore must be applied 
te all trucks loaded at O'Hare (Tr. %260-8251). Mr. Havemeyer 
Originally allocated this expense only as between wholesale, 
bulk wholesale and vendor sales (RAPX 170, p. 20; Tr. 8243-8244). 
As the result of voir dire examination by complaint counsel, 
Mr. Havemeyer discovered that he had omitted retail sales from 
his computations (Tr. 8260-8261). He therefore amended his 
calculations to include such sales in his apportionment of 
the loading expense. (RAPX 228; RAPX 233, p. 10). 

However, in incl j retail sales he has apportioned the 
expense of truck loading equally per point among all four 
types of distribution -- wholesale, bulk wholesale, vendor and 
retail (RAPX 233, p. 10). In the case of retail sales, this 
is an obvious error. In March 1966 the O'Hare Branch had 33 
retail routes delivering approximately 500,000 points per month 
(RAPX 77, p. 1; RAPX 233, p. 10). This compares to a combined 
33 routes for wholesale and bulk wholesale, delivering about 
56/ The O'Hare Branch served four types of business: wholesale, 
bulk wholesale (primarily restaurants and institutions taking 
lerge bulk containers of products), vendor (independent distri- 
butors), and retail (home delivery). In the case of some types 
of expenses, such as delivery and automotive, there were separate 
location numbers for each of these types of business: 723-O'Hare 
Wholesale; 724-O'Hare Vendor; 725-O'Hare Bulk Wholesale, 774-O'Hare 
Retail (RAPX 68). However, in the case of some expenses such as 


loading expense, the total expense for all such routes were 
lumped in one account (Tr. 8260). 
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3,100,000 points per mont!: (RAPX 76, Be lt RAPK 233, ©. 10). 


Obviously, the loading cost per point is not going to be the 
same as between retail trucks an? the two types of wholesale 
trucks, 

Mr. Havemcyer even admitted that hypothetically there 
would be a difference in iuading expense for each of these 
trucks, due to the fact that a much smaller volume is being 
loaded onto the same number of trucks (Tr. 8273). 57/ There 
also must have been an increase in handling preduct in the 
loading process, since with such small volume there is going 
to be a correspondingly higher number of mixed pallets. Yet, 
the witness had never studied these situations (Tr. e274). th 
fact he has never even seen the loading facilities at the 
O'Hare Branch; neither in 1966, nor up to the present date 
(Tr. 8274). Clearly, his "quesstimateda" apportionment of 
toading expense among the different trucks is deficient and 
understates the expense of this function for retail business; 
thus overstating this expense for regular wholesale. 

(vii) The Loading Expense For Vendor Sales May Also 

ted: In this same connection, Mr. Havemeyer's 
allocat: of loading expense to vendor sales (sales to 


57/ Mr. Havemeyer here maintains that there is no reason to believe 
that it costs more to load one kind of a truck than another. But 

in his Hammond study he argues that it cost over three times as 
much to load a vendor's truck than a regular wholesale truck 

(Tr. 8052-8653). 
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independent distributors) may also be understated. This 
too would result in an overestimation of the expense being 


allocated to wholesale sales (See RAPX 233, p. 10), 


Mr. Havemeyer estimated the amount of vendor sales in 


March 1966 (Tr. 8244-8248). He had the amount of such sales 
for May 1965 and he also had the amount of vendor sales for 

the entire Chicago Metropolitan Region for both May 1965 and 
March 1966 (RAPX 233, p. 11). He determined that vendor 

sales for the entire Re ion in March 1966 represented 142.59% 
of such sales for the Region in May 1965. He then factored ur 
the May 1965 O'Hare vendor sales by this percentage to estimate 
the March 1966 vendor sales at O'Hare to be 1,073,939 points. 
(RAPX 233, p. 11). 

Mr. Havemeyer admits that the correctness of this calcula- 
tion depends upon his assumption that the vendor sales in the 
O'Hare Branch for the periods May 1965 and March 1966, bore 
the same relationship as did the vendor sales in the Region 
as between these two time periods (Tr. 8247, 8255-8256). He 
further admits that this correlation does not carry over into 
other categories of sales, such as counter sales (Tr. 8256). 

In fact, it also does not apply to the bulk wholesale and 
regular wholesale sales. Referring to RAPX 75, the document from 
which the witness obtained the Chicago Metropolitan Region vendor 
sales figures, the bulk wholesale and wholesale sales figures are 
given in a combined figure identified as wholesale. (RAPX 75, 


pp. 1 and 2, line 68). If we compare those figures for March 1966 
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and May 1965, we find that the March 1966 wholesale sales for 
the Region were only 67% of such Region sales in May 1965. 58/ 
However, the O'Hare figures for combined wholesale and bulk 
wholesale, for these two time periods, show that the March 
1966 sales were 108% of similar sales in May 1965 (RAPX 233, 

p. 11 - the figures for wholesale and bulk wholesale must 
be combined and the percentage recalculated). 

This shows that Mr. Havemeyer's position is a non sequitur. 
(See also Tr. 8247-8251, 8255-8257). There is no correlation 
between Region statistics and those of the O'Hare Branch. In 
fact, it would appear from this that the O'Hare sales were 
growing at a much greater rate than sales in outlying markets. 
The witness even admitted that O'Hare Branch vendor sales may 
have accounted for most of the increase in vendor sales in 
the Region, as between the fifth period of 1965 and March of 
1966 (Tr. 8266). 

Clearly, not enough study was given to the question of 


where the vendor sales increases occurred. 59/ If a greater 


percentage occurred at O'Hare, the loading cost is understated 


for vendor sales and, accordingly, overstated in the wholesale 


sales with which we are concerned here. 


58/ In referring to page 2 of RAPX 75 it is important to note 
that the period covered by this record is March 1967. In 
order to get the March 1966 figures one must refer to the data 
under the heading “Last Year." 


59/ In this regard, it is notable that not a single Borden 

witness was questioned concerning this and other important questions 
which have been left pending due to Mr. Havemeyer's deficient 
analyses. 
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(viii) Mr. Havemeyer Has Not Studied Possible Extra 
Expense In Loading A&P Products: In Finding 9(e) (vi), 


above, it was pointed out that Mr. Havemeyer, in his 
"profitability" study, failed to take into account extra handling 
that was required for A&P product in the process of loading. 

This same failure occurs in connection with the present study. 
Mr. Pergler, of Borden's O'Hare Branch, testified that it was 
often necessary to mix pallets of A&P label and Borden label 
together, prior to loading, to make up a full pallet (Pergler, 


Tr. 5697-5698, 5700, 5702-5704). It was also noted that this 


had to be done by hand by the loaders (Pergler, Tr. 5698, 


5707). 60/ Although Mr. Havemeyer claims that such mixing of 
pallets was done equally for everyone (Tr. 7980), there is no 
record substantiation for his position. Moreover, he admits 
that he has never observed this loading process (Tr. 8274). 

Mr. Lemberg has pointed out that the failure to study 
costs that were incurred for A&P alone would make Mr. Havemeyer's 
study defective (Lemberg, Tr. 9421-9422). Without such study, 
Mr. Havemeyer cannot “arrive at a true cost difference." 


(Lemberg, Tr. 9422). 


60/ Since the normal loading process consisted of a fork 
TYft truck placing a pallet full of cases on a truck, the 
hand mixing of pallets before loading would obviously 
entail a very substantial increase in effort and expense 
during the loading process. 
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(ix) No Foundation For Witness' Calculation of 
—— ett of 


Total Points Delivered On O'Hare Wholesale Routes: One of 

the basic figures used by Mr. Havemeyer in his calculation 

of both loading cost and physical delivery expense is the 

total number of points distributed on the regular wholesale 

routes of the O'Hare Branch. (See RAPX 233, p. 12 and RAPX 

180). Much of the other basic data, including the volume 

of A&P's purchases, is derived from this figure. (See RAPX 180). 
This figure is presently derived from a work-sheet which 

has been introduced into evidence as RAPX 180. An earlier 

version of this work-sheet was originally a part of 

Attachment 2 of RAPX 170 at p. 26. The witness had first 

calculated these route points at a figure roughly 35,000 

points greater than that in RAPX 180. In both cases, the- 

figure (total points delivered on O'Hare wholesale routes) 

was derived from a yellow sheet attached to the inside of 

the front cover of Borden's route books (See CX 305). 

(Tr. 8302-8305). During the course of his testimony, 

Mr. Havemeyer recalculated this figure overnight, because 

he "had no documentary support" for certain assumptions 

he had made as to the data on this Borden record (Tr. 8303- 


8304). 
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Upon further questioning it appeared that Mr. Havemeyer 
had no support for any assumption as to the applicability 
of this particular figure (Tr. 8305-8306). 61/ Mr. Daube, a 
Borden official was later re-called to the stand to substantiate 
the use of this figure as representing the sales points on 
the O'Hare routes. At first, he did state that the figure 
used by Mc. Havemeyer (on the last handwritten line of this 
sheet) represented the total wholesale points and packages 
sold on each route during the month covered by the route 
book (Daube, Tr. 9179). Upon cross-examination, however, 
the witness admitted that he was not familiar with the form 
of record in question (Daube, Tr. 9192, 9203) and that the 
figure utilized by Mr. Havemeyer was not entered in accordance 
with the form and intent of this record (Daube, Tr. 9194; 
See CX 305). Further, it was quite obvious that he did not 
know what the figures on the form represented (Daube, Tr. 


9194-9205). 


61/ Mr. Havemeyer stated that some check was made to deter- 
mine that this figure conformed with the number of points 
delivered as shown by the entries within each route book 
(Tr. 8305). However, since the points delivered to A&P 
stores were generally not shown in the route books, it was 
impossible to reconcile such figures. He also admits that 
Mr. Pergler, the O'Hare Branch Manager, did not testify 
concerning the meaning of these figures. (Tr. 8305-8306). 
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In explanation of one of the other entries on the 
form, "Commission Points," Mr. Daube stated that this was 
the volume on which the commission to the driver is paid 


(Daube, Tr. 9194). He then went on to give an opinion as to 


what various other figures, prior to the total figure at the 


bottom, represented (Daube, Tr. 9194-9205). His testimony 
indicated that certain of the listed product categories 
would not be subject to commissions (Daube, Tr. 9201). Of 
course, the union contracts in evidence also show that comnis- 
sions were not paid on approximately the first 2,000 points 
delivered on a route each week (CX 119J-K). It was then 
pointed out that this sheet in the front of some of the route 
books showed the Commission Points were greater on those 
routes than were the "total" points (Daube, Tr. 9204-9205), 
thus destroying his premise as to the relationship between 
these figures and the so-called total figure. 

Thus, Mr. Daube was shown to have no knowledge as to 
the intent and meaning of the figures on this Borden form. 
(Daube, Tr. 9191-9205). Mr. Havemeyer, on Surrebuttal, tried 
to rehabilitate Mr. Daube's supportive testimony, by advancing 
a theory concerning the transfer of customers between routes as 
the explanation of variances between the figures for commission 
points and the last "total" figure on these sheets (Tr. 9]41). 


However, Mr. Havemeyer's own calculations reveal the lack of 
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support for this assumption. RAPX 254 is an exhibit 
prepared by the witness to show the number of customers 
transferred out of Route W-13 and the other O'Hare wholesale 
routes. Routes W-13 and W-1l, which both had a greater number 
of Commission Points than so-called total points, had 6 
customers and 5 customers transferred out, respectively. 
However, Route W-18 also had six customers transferred out 
and still had a lower figure on the "Commission Points" line 
than on the last, or "total" line. Similarly, Routes W-11l 
and W-12 both had 3 transfers out and the Commission Points 
were substantially less than the "total" figure. (RAPX 254). 
Thus, there is no necessary correlation between the transfers 
out and the relationship between Commission Points and "total" 
points. Therefore, we still do not have any idea of the 
meaning of this last figure on the yellow-sheet attached to the 
route books. 

Notwithstanding this deficiency, Mr. Havemeyer has relied 
on these "total" figures in his determination of the number 
of points sold on the O'Hare wholesale routes (Tr. 8302-8305). 
If this figure does not represent such total sales, then various 


other calculations on RAPX 180, including the sales volume to 
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A&P stores, is pure fiction. 62/ The witness most certain- 


ly has not met his burden of proving the reliability and 
relevancy of this data. 

(x) Loading Cost Calculations Erroneous <= No Cost 
Justification: In view of all of the above errors, 

Mr. Havemeyer's calculation of loading experise must be considered 
defective and erroneous. In fact, it is clear that this 

function cannot give rise to any cost difference and that any 
cost justification credited to this function by Mr. Havemeyer 
must be eliminated entirely. 

(b) Attachment 3 - Physical Delivery Expense: 

In this attachment Mr, Havemeyer has attempted to allocate 
the physical delivery expense to A&P stores and competing 
purchasers. He has lumped together four categories of expense - 
automotive, building, labor and labor Supervision - as representa- 
tive of the physical delivery expense. This data was to be 
used along with his so-called "time Standards" to arrive at a 
cost per route minute. This would then have been applied to the 
individual stores on the basis of service time, which was also to 
be based on his "time Standards." (Tr, 8365-8370; 8423-8428; 
RAPX 233, pp. 15, 18, and 4), 
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62/ The A&P sales volume is derived by the witness by subtracting 
sales to independent stores, schools and other non=store customers 
from this total sales figure (Tr. 8316-8317). The reliability 

of the A&P sales volume figure is further impaired by the fact 
that the sales volumes to the independent stores are also 


calculated figures. (Tr. 8314-8315). 
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As in the case of RAPX 232 (the profitability study), 
Mr. Havemeyer has failed to produce competent evidence to 
support his assumptions as to time. Consequently, a great 


portion of this section of his study has been excluded from 


evidence, as have been the results. (RAPX 170, pp. 33, 42-43, 


53). It is important to note that in the case of each and 
every one of the competitors involved in this study, the 
elimination of the delivery cost difference eliminates all or 
most of the "justification" determined by Mr. Havemeyer. 

(See RAPX 233, pp. 39-66). 

As will be more fully noted in the following paragraphs, 
the failure to substantiate his time estimates is only one of 
many errors which Mr. Havemeyer has made in the allocation 
of delivery expense. 

(i) Premise of Allocation-That A&P Stores Required 
Less Service Time: The main premise of this allocation 
is that A&P, due to the terms of service of its private label 
contract with Borden, required much less service time nae unit 
of product than did its competitors. (RAPX 170, Attachment 3; 
Tr. 8215-8216). The witness did not make any study of the 
comparative times taken to serve A&P stores and their com- 
petitors, but instead, attempted to apply so-called "time 
standards" for which he was unable to produce substantiating 


evidence. (Tr. 8211-8212; See also “Order Supplementing and 
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Modifying Order of September 11, 1974 Re Mr. Ilavemeyer's 
Cost Justification Exhibits," dated September 16, 1974). 63/ 

(ii) Service Difference Could Not Be Considered Even 
If It Could Be Shown To Have Resulted In Time Difference: 
Only those cost differences which are due to the "differing 
methods or quantities" of sale or delivery are cognizable 
under Section 2(a) of the amended Clayton Act. Even if it 
is conceded, which complaint counsel do not, that there were 
substantial differences in the methods and time requirements 
of delivery as between A&P and its competitors, the cost 


difference in this case cannot be related to such "differing 
methods." In fact, Borden offered to all other stores the 


same type of service it contracted to supply to A&P. 
(Compare CX 62P and Q with CX 123A-B and 138.) 64/ However, 
in contrast to the great savings granted to A&P on private 
label, Borden offered only 2% additional discount to its 
other customers for such "limited service." (CX 123A-B and 


138). If, in fact, "limited service" did provide substan- 


tial savings to Borden, and if, in fact, any or all of A&P's 


63/ Mr. Havemeyer was also quite arbitrary in classifying 
customers into full service, or limited service, as will be 
more fully developed below and in connection with the Hammond 
Study (RAPX 234). 


64/ In fact, Borden was operating under a Court Order which 
required it to offer any service alternatives to all customers. 
(See Order Taking Official Notice of Court Judgment, dated 
November 27, 1973.) 
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competitors did not take "limited service" under the terms 
offered, it was due to the fact that "limited service" was 
not offered to competitors on the same basis as it was 
offered to A&P. (Tr. 8336, 8334). 65/ Thus, the difference, 
if any existed, was not due to a "differing method" of 
delivery, but to the different terms under which this 
delivery system was offered. 

To credit such a “boot-strap" cost justification theory 
would be to tell A&P's competitors that they must accept 
less service at a very slight difference in price in order 
to preserve their rights under Section 2(a) of the amended 
Clayton Act. In such case, they might have been under an 
even greater economic handicap, if Mr. Havemeyer's theories 
of the relative time of service have any substance. Such 
result is obviously contrary to the intent and purpose of 
the Act. 

Accordingly, any time difference which might have existed, 
was not due to "differing methods" of delivery, but solely to 
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65/ Under Mr. Havemeyer's classifications, only some of the 
smaller independent stores on the O'Hare routes are credited 
with receiving limited service. He theorizes that small 
customers can be forced to accept limitations on their 
service, even if there is not a commensurate savings in the 
nature of a discount (Tr. 8336). On the other hand, in the 
case of larger stores, he indicates that the discount granted 
in connection with such service limitations must be sufficient 
to overcome the additional expense incurred by the store, in 
order to induce it to accept limited service (Tr. 8334). 
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the inequity of the respective offers made by Borden to 
A&P and the competing stores. Such difference cannot, 


therefore, be taken into account in a cost justification 


Study under Section 2(a) of the amended Clayton Act. 66/ 


(iii) Commission Expenses Are Incorrectly Allocat2d 


On A Time Basis ~- Commissions Cannot Give Rise To A Cost 
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Difference: Again, as in the case of the "profitability 
study" above, Mr. Havemeyer has attempted to foist on com- 
peting grocers a substantial part of Borden's cost of doing 
business with A&P. A very substantial part of the expenses 
being allocated under this category represents commissions 
paid to the deliverymen. (RAPX 233, Pp. 16). This, as weil 
as the rest of the expenses included in the physical delivery 
allocation, would be allocated by Mr. Havemeyer on the basis 
of his estimated serving times. Yet, the record establishes 
very clearly that commissions are earned and paid on the 
basis of volume delivered, not according to the number of 
hours worked, or the time spent on serving the stores. 


(Pergler, Tr. 5731-5732; CX 119J-K). 


66/ This logic applies equally as well to other elements 
of Mr. Havemeyer's study, where he claims A&P stores have 
no expense, or less, due to the limitations on service 
stated in the contract. These areas include product waste, 
selling expense and merchandising expense. 
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This defect in Mr. Havemeyer's methodology is discussed 
in great detail in Finding 9(f) (vii) above. The facts out- 
lined there bear equal weight in connection with this study 
and need not be repeated here. They are therefore incorpo- 
rated herein by reference. It should suffice to note that, 
again, almost a third of the total expenses being allocated 
under delivery expense are commissions and are erroneously 
applied so as to give the illusion of a cost difference. 

In truth and in fact, this substantial sum (commissions) 
is related solely to volume and must be related equally 
to each unit delivered. It cannot, therefore, result in 
any cost difference as between competing purchasers. 
(Lemberg, Tr. 9405, 9434-9436, 9408). 

(iv) Building Expense Is Improperly Ailocated: 

Mr. Havemeyer has allocated the total building expense to 
the wholesale delivery function and, therefor, on the basis 
of time spent at the store by the deliveryman. (RAPX 233, 
p. 15). This is improper. 

First of all, there is only one building expense at 


the O'Hare Branch (RAPX 72, Account 723-008). Mr. Havemeyer 


has explained in connection with the loading expense alloca- 


tion, that where this is the case, such expense must be 
spread to all four sales categories of the branch -- whole- 


sale, bulk wholesale, vendor and retail (RAPX 253, RP. 10} 
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Tr. 8260). Even ignoring the fact that a disproportionate 
share should be accorded to retail (see Finding 15 (a) (vi) 
above), it is clear that no more than one-fourth of the 
building expense could be allocated to wholesale delivery. 
This reduces the amount in question to $504, at the very 
most. . (RAPX 233, p.° 15). 

However, even this amount should not be allocated to 
the delivery expense in the manner used by Mr. Havemeyer. 
The building expense is in no way related to the time the 
deliverymen spend in the stores (Lemberg, Tr. 9412). Such 
expenses should be allocated in accordance with the various 
functions and activities for which the building is used, 
including loading, milk storage, clerical work, sales work, 
etc. Tus the greatest part, if not all, of the $504 
remajnder of this expense should not be allocated to delivery 
expense nor on a service time basis. (Lemberg, Tr. 9409- 
9412). 

(v) The Automotive Expense Is Improperly Allocated 
On The Basis Of Service Time: Mr. Havemeyer has repeated 
an error in methodology which he began in the "profitability 
study" (RAPX 232). He has allocated the automotive expense 
of the delivery trucks on the basis of the time spent by the 


deliverymen in serving the individual stores (RAPX 233, p. 15; 
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Tr. 8365-98370). This is not the way in which such expenses 
are incurred. The reasons why such allocation is erroneous 
are fully explained in Finding 9(f£) (viii), supra, in connec- 
tion with RAPX 232 and will not be repeated here. They are 


incorporated here by reference. 67/ 


(vi) ME. Havemeyer's Categorizations Of Type Of 
Service Are Arbitrary And Unfounded: In connection with 


the attempted application of his so-called "time standards," 
Mr. Havemeyer classified all A&P stores as "limited service" 


and all unfavored competitors involved in the O'Hare Study 


(those listed in CX 183C and D) as being "full service" 


(RAPH 170, p. 82). In the case of some of the unfavored 
competitors, he relied on the testimony of Mr. Pergler, 
Borden's O'Hare Branch Manager, in making his decision. In 
the case of some others, he relied on notations in the route 
books or on the stipulation between counsel (RAPX 35). (RAPX 


233, p. 8; RAPX 170, p. 82; Tr. 8318-8333). 


LL 


67/ Finding 9(f) (viii) concludes that automotive expense 
shoulda be allocated equally to each unit of product and, 
therefore, could not result in any cost difference. (See 
Lemberg, Tr. 9408-9409, 9447, 9451.) Expenses which cannot 
result in a cost difference could and should be deleted from 
any study of cost differentials. The removal of automotive 
expense and commissions from the delivery expense allocation, 
as well as most of the building expense, result in the elimi- 
nation of over half of the expenses which Mr. Havemeyer is 
attempting to allocate in this category (almost $29,000 out 
of $55,000). (RAPX 233, pp. 15 and 16). 
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The witness' testimony reveals that he was sometimes 
quite arbitrary in categorizing competing retailers as 
“full service." It is clear that if there was even the 
slightest additional service, over and above his impression 
of “limited service," the customer was classified as "full 
service." For example, in the case of one customer, Theresa 
Crispino, the driver merely dropped off the merchandise inside 
the back door (RAPX 35; Tr. 8322). Mr. Havemeyer classified 
this customer as "full service," because it paid daily, did 
not pre-order and received replacements for out-of-date 
merchandise (Tr. 8322, 8325), despite the fact that it was 
also established that out-of-date merchandise "was infrequent 
and involved only small quantities usually of the low-volume 
dairy by-products" (Tr. 8324; RAPX 35). This customer is 
still put in the same category as some other stores where 
the driver delivered product to both the cooler and display 
case and rotated the stock in the display case. (Tr. 8322). 

Again in the case of Bruno Nalepa, we have an almost 
identical situation. Here the product was delivered to the 
front of the dairy case, but the product was not put in the 
case or rotated. There was replacement of out-of-date 
merchandise and there was no pre-ordering. (Tr. 8325). 


It also appears quite arbitrary to say this customer requires 
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the same service time as someone receiving a number of addi- 
tional services. Further, a reading of RAPX 35 and the 


testimony of Messrs. Cox and Lasorso (Cox, Tr. 3991-3943, 


4002-4003; Lasorso, Tr. 2697-2699) will reveal thati there 


was a great deal of variation in the amounts of service given 
to the various customers represented therein. Yet all are 
classified as taking the very same "full service." 
On the other hand, 19 A&P stores received additional 
service in the form of "route bookkeeping" services, which 
Mr. Havemeyer considered to be over and above "limited 
service." Yet none of these stores were classified as "full 
service." (Tr. 8926; RAPX 233, p. 8; RAPX 170, p. 82). 68/ 
Most importantly, of course, Mr. Havemeyer never made 
any study of the comparative service times actually involved 
as between A&P and competing customers, but simply relied upon 
his categorization of customers and his own time estimates, as 
embodied in his "time standards" (Tr. 8365-8370; RAPX 170, 
p. 82). There is no evidence of record as to any actual 
time saving involved as between the "full service" and 


“limited service" practiced by Borden on the O'Hare routes. 


68/ Contrary to this procedure in the O'Hare study where 
this additional work was simply ignored, in the Hammond 
study (RAPX 234) Mr. Havemeyer grudgingly added a slight 
additional expense to the A&P computation for this one item 
only. (RAPX 227; Tr. 8667-8668, 9068-9070). 
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(vii) Mr. Havemeyer Has Failed To Make A Proper 


Classification Of Customers: Mr. Havemeyer has made no 
attempt to sort out and classify the competitors of A&P by 
store size, type of store operation (such as supermarket, 
neighborhood store or "mom and pop"), purchase volume, or 
other standards of efficiency of operation. He merely lumps 
them all together under the categorization of "full service." 
(RAPX 170, p. 82). Thus, he has decided they are identical 
in service requirements if they take any element of what 

he considers "full service," notwithstanding the fact that 
the record discloses very substantial differences in the 
services received by the various competitors. (See Paragraph 
(vi) above and CX 35; also RAPX 170, p. 82.) 

It is quite obvious that there is a vast difference in 
serving a supermarket with a regular refrigerated cooler, as 
compared to servicing a little store such as Edward Truty 
which had a home-style refrigerator (RAPX 35, p. 2). It is, 
therefore, clear that there are differences in the types of 
stores served by Borden on these routes. Moreover, the 
Borden volume discount schedules show that there are also 


differences in the volume brackets of the purchases of these 


various customers (CX 120, 123C and 138; See also CX 183A-D). 69/ 


69/ The record reveals very substantial differences in pur- 
chase volumes taken by the various stores, including the in- 
dividual A&P stores. (CX 183; RAPX 74). The evidence also 
shows that volume plays a very important part in cost. (Abrams, 
Tr. 6425-6427; Dr. Solverson, Tr. 1551-1552, 1554-1555). 
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Thus, the evidence clearly demonstrates that there were more 
than one class of customer served by Borden's O'Hare routes. 
At the very least, there were these two bases of classifica- 
tion: type of store and volume bracket. Some study of the 
classification question may have revealed other bases, such 
as modernness and location of delivery site. Yet Mr. Havemeyer 
has ignored these critical areas of study. (RAPX 170, p. 82; 
RAPX 233, p: 8). 

This fact is surprising in light of Mr. Havemeyer's 
past experiences in the Bowman case, where his study was 
rejected because of his failure to properly classify customers 
(Tr. 7685). It is also surprising in light of Mr. Havemeyer's 
work for certain state agencies, where he has given some 
recognition to the need to classify customers by type of 
store and volume purchased. (See RAPX 245A, Table 2; RAPX 
245B, Tables 2A and B; and RAPX 245C, Tables 3A-G.) 70/ 

Mr. Havemeyer's failure to classify the Borden customers 
properly is a fatal defect in this allocation, as well as in 


the allocation of other expense categories, as noted below. 


70/ In connection with his work for such State agencies, it 
must be remembered that these studies were intended to provide 
general guidelines to the States involved and were not 
designed to be so precise a cost justification study as that 
between two competing customers of the same dairy. (RAPX 
245A-C). It is clear that proper classification of customers 
is far more critical in a Robinson-Patman type cost justifica- 
tion study. 
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(viii) Mr. Havemeyer Has Improperly Considered Other 


Products In His Calculation: As noted above, in connec- 
tion with the allocation of loading cost [Finding 15(a)(iii)], 
Mr. Havemeyer has computed costs for the unfavored competitors 


on_all products purchased from Borden. For A&P he has, in 


one set of computations, broken out the cost of delivering 
only the eleven private label items. (RAPX 233, p. 2). Of 
course, in that instance, the cost of the various functions 
is substantially lower when limited to the private label 
items only. 71/ 

Such comparison is improper in that the discriminatory 
prices with which we are concerned relate only to the private 
label items and those equivalent items taken by A&P's 
competitors. (Complaint). It is clear that it is not 
impossible to break out the costs for these items only, 
since Mr. Havemeyer has done so for A&P (and for competing 
purchasers in the Hammond Study - RAPX 234). (RAPX 233, pp. 


2, 39-66). Moreover, it is clear that the private label 


71 See RAPX 233, pp. 2 and 39-66. Compare the cost of 
the various functions in the “private label items only" 
column with those in the "total private label and Borden 
label" column. 
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items have special significance, since these are the items 
which respondents selected to be included within the 
private label contract and to receive special pricing 
treatment. 72/ 

As stated above, the price discrimination charges herein 
involve only the private label items. (Complaint). The cost 
justification provision of Section 2 of the amended Clayton 
Act applies only to “such commodities {of like grade and 
quality)" (emphasis added). It is clear that the cost of 
serving these particular commodities must be determined. 


Therefore, Mr. Havemeyer's inclusion of other products is 


erroneous. 


(ix) No Proof Of Comparative Times Of Service - 
Allocation Impossible: As noted above, the allocation of 


the expenses which Mr. Havemeyer has lumped under "physical 
delivery expense" were to be allocated to A&P and its com- 
petitors on the basis of "service time" (Tr. 8365-8370, 
8423-8428). However, Mr. Havemeyer has been unable to produce 
competent evidence as to the service time involved in the case 
of such customers. (See “Order Supplementing and Modifying 
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712/ It is important to note that A&P soon converted almost 
completely to private label. (CX 185; RAPX 234, p. 20). 
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Order of September 11, 1974 Re Mr. Havemeyer's Cost Justifi- 
cation Exhibits", dated September 46, i974.) As « consequence, 
Mr. Havemeyer has failed to produce evidence of any cost 
difference, as between A&P and its competitors, in connection 
with the physical delivery function. 

c) Attachment 4-Branch Clerical Expense: 

Mr. Havemeyer has, in this allocation, apportioned the 
O'Hare clerical expense (RAPX 72, Account 723-004) as between 
wholesale, bulk wholesale vendor and counter sales (since 
there is only one clerical expense account at O'Hare). He 
then allocates the expense to customers on the basis of the 
delivery ticket, or number of deliveries. In the case of 
A&P private label there is an even further breakdown, in 
that he accords only about 29% of the per delivery clerical 
cost to private label, based upon the number of lines on the 
delivery ticket used for private label. (RAPX 233, po. 1} 
and 19; Tr. 8222-8224, 8466-8479). Having arrived at a cost 
per delivery ticket (or part of a delivery ticket for A&P 
private label), he then divided the cost per ticket by the 


number of points delivered per delivery to a particular 
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customer to arrive at the clerical cost per point for each 


customer (Tr. 8480). 73/ 


(i) Clerical Expense Not Related Solely To Delivery: 


Mr. Havemeyer has explained the philosophy of this allocation 
in connection with RAPX 232 where he states that he allocated 
branch clerical cost "on the basis of delivery tickets since 
the principal function of Branch Clerical is the handling 

of these delivery tickets, or one of the significant functions 
at least of Branch Clerical is the handling of delivery 
tickets" (Tr. 7716). (Emphasis added). Implicitly he admits 
that there are other significant functions performed by the 


branch clerical staff. This is obviously the fact. 


In surrebuttal Mr. Havemeyer was critical of Mr. Lemberg 
because the latter allegedly characterized this allocation 
as being based on the "delivery ticket" whereas the alloca~ 
tion was really made on the basis of the "delivery." (Tr. 
9692-9693). In fact, Mr. Lemberg stated that "He [Havemeyer] 
allocated these costs by determining, calculating a cost per 
delivery and then allocating these costs on e basis oO 
the ~aaber of deliveries to each customer .... There is no 
showing here that all of these clerical costs were related 
to the delivery ticket, which this would amount to.” 
(Lemberg, Tr. 9414). (Emphasis added). Thus, Mr. Lemberg 
clearly understood and accurately described Mr. Havemeyer's 
method. Indeed, Mr. Havemeyer himself refers to this allo- 
cation as being on the basis of the delivery ticket. (See 
RAPX 233, pp. 11 and 19; Tr. 8480, 8222-8224, 8466-lines 
14-15, 8473, 8474, 8476, 8477, 8478, 8479, 7716, 8144-8145.) 
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Mr. Lemberg has pointed out that branch clerical costs 
also involve a number of other significant functions, such as, 
inventory control, maintenance, operation of the vehicles, 
payroll, and the selling function (Lemberg, Tr. 9414). A 
num 3r of these items bear far more directly on volume, than 
on the number of lines on a delivery ticket (Lemberg, Tr. 
9415). 74/ Of course, as noted frequently above, volume-related 
expenses do not result in any cost justification, because they 
apply equally to each unit no matter where it is delivered. 
(Lemberg, Tr. 9408). 

Therefore, Mr. Havemeyer has not allocated branch 
clerical expense in the manner in which it was incurred. 
(Lemberg, Tr. 9414-9415). The allocation is, consequently, 
erroneous. 

(ii) Mr. Havemeyer Uses Two Conflicting Methods Of 
Allocation: In Mr. Havemeyer's computation of this expense 
he has allocated branch clerical expense by two conflicting 
methods. In allocating the total branch clerical expense to 
different branch activities -- wholesale, bulk wholesale, 
vendor and counter sales - he has allocated it on a straight 


volume basis (that is, equally per point handled by the 


74/ Of course, this logic applies whether you are talking 
about the "delivery ticket" or "delivery," since it is the 
function of the clerical staff that concerns us here, not 
the semantical question as to which phrase best describes 
Mr. Havemeyer's allocation method. 
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Branch). But in allocating the wholesale portion to indi- 
vidual customers he then switches to a per ticket, or per 
delivery, basis. (RAPX 233, p. 11). On the one hand he is 
thus stating that each point handled by the Branch generates 
about the same amount of clerical activity. While on the 
other hand, his methodology rejects the per point basis for 
allocating clerical cost to store customers, and argues that 
the entire clerical cost to these customers should be based 
on the processing of the daily delivery ticket. (RAPX 233, 
Oy Lie Bes PIAS 

£ course, Mr. Havemeyer has never made any study of just 
how the branch clerical cost at O'Hare is incurred. In fact, 
he has never even observed such branch clerical functions. 
(fe. 7732). 


(iii) Wholesale Branch Clerical Costs Overstated - He 


Ignored Costs Related To Retail Sales: Mr. Havemeyer admits 


that Account 723-004 was the only branch clerical expense 
account for the O'Hare Branch (Tr. 8472). He admits also 

that the O'Hare Branch operated 33 retail home delivery routes 
at that time, in addition to the 33 wholesale and bulk whole- 
sale routes and the various vendor and counter sales. (Tr. 
8473; RAPX 76, page 1). He also admits there would be a 
clerical expense in connection with the retail sales (Tr. 


8473). Lastly, he admits that the retail sales have not been 
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taken into account in his apportionment of the clerical expense 
among the various sales categories. Moreover, his only 

answer as to why they were not was ". . .« I am trying to 

think of the reason for it." (Tr. 8473). 

It is obvious that no allocation of O'Hare's branch 
clerical expense could be proper that ignored the clerical 
work that went into the operation of 33 retail routes. 

Since only 33 other routes (wholesale and bulk wholesale) 
were operated by Borden out of O'Hare in March 1966, it is 
quite certain that the retail routes accounted for at least 
half of the clerical expense associated with payroll. (RAPX 
76, p. 1, and RAPX 77, P. 1). If processing of delivery 
tickets is another important function, the amount of those 
tickets involved on 33 retail home delivery routes, serving 
untold thousands of customers, was undoubtedly quite large. 
Truck maintenance and other related office functions would 
also be proportionally high when related to 33 retail routes. 

There can be no question but that the amount of clerical 
expense related to wholesale sales is vastly overstated. 

This is another fatal defect in Mr. Havemeyer's allocation 


of this expense. 
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(iv) No Study Made Of Differences In Clerical Costs 


For Cash Customers: Mr. Havemeyer's methodology, in allo- 
cating clerical costs on the basis of the delivery (the 
processing of the delivery ticket) treats daily cash-basis 
customers in the same manner as credit customers (Tr. 
8476-8478). Mr. Havemeyer admits that the same type of 
clerical service was not done for cash customers as was done 
for credit customers (Tr. 8477). Indeed, it is obvious that 
Borden's clerical work and records would not be as extensive 
for a customer whose account was paid daily upon delivery. 
Of course, Mr. Havemeyer has not made any study of the 
clerical function at O'Hare (Tr. 7731), therefore he is not 
in any position to determine the amount of clerical time spent 
on cash customers as compared to credit customers. 

By Mr. Havemeyer's own calculation (RAPX 180), it is 
shown that 53 out of 72 independent store customers on the 
O'Hare routes were daily cash-paying customers. Thus, this 
question is far from inconsequential. (Tr. 8477). 

This illustrates, even more, the error in the witness' 
methodology in allocating the clerical cost on a per delivery 


basis. It is quite clear that much of the branch clerical 
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expense is simply not incurred in that manner. (Lemberg, 
Tr. 9414-9415). Mr. Havemeyer is trying to force a square 
peg into a round hole. His methods are obviously without 


foundation and erroneous. (Tr. 7731). 


(v) Mr. Havemeyer May Have Underestimated Portion 
Of Clerical Expense For Schools: In the course of this 


allocation Mr. Havemeyer had to determine the number of 
deliveries to schools and other non-ste:re customers (RAPX 
233, p. 19). In determining the number of school deliveries 
in March 1966 he relied on RAPX 74, a breakdown of Borden's 
O‘iiare routes in March 1965. In March 19€5 there were 
four school routes serving an average of about 20 schools 
per route, according to RAPX 74. In March 1966 there were 
only 2 school routes. Mr. Havemeyer applied the same average 
number of stops (20) to these two routes to determine the 
number of deliveries to be included in his clerical cost 
allocation. (Tr. 8474-8476). 

However, the witness' own calculation shows there was 
a drastic change in the O'Hare school routes in the interim 
period between March 1965 and March 1966. The number of 
routes was cut in half from four to two. (Tr. 8474-8475). 


There is no evidence in the record as to how many schools 
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each of those routes were serving (Tr. 8476). Moreover, it 

is difficult to assume, as we must under Mr. Havemeyer's 
position, that Borden lost its business with fully haif of 

the schools served in the prior year by March 1966. RAPX 74 
shows that a school route was capable of serving more than 

20 schools, since two of the routes in March 1965 were serving 
a greater number. As -far as Mr. Havemeyer's study is 
concerned, the two Borden school routes in March 1966 might 
have been serving all the schools served by the four routes 

in March 1965. There is no way to tell. (Tr. 8476). 

Since the burden is upon A&P to adduce evidence in 
support of Mr. H vemeyer's calculations, the worst must be 
assumed in this instance. It must therefore be assumed that 
the number of deliveries to schools has been substantially 
understated. Consequently, the amount of clerical expense 
involved in school sales has been understated and the amount 
of clerical expense involved in store sales has been over- 
stated. 

(vi) He Ignores Possible Extra Expense For A&P: 

Mr. Havemeyer admits that in the case of A&P there is a 
daily delivery ticket for each individual store and a 
summary biliing sheet which combines the billings for a 


number of stores in one area (Tr. 8484, 8486). Necessarily 
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then, there had to be extra processing of the A&P billings. 
First, the individual store daily delivery ticket had to 
be processed and then a number of the daily slips had to be 
summarized into a weekly billing slip by area. 75/ These 


facts were not considered in Mr. Havemeyer's allocation of 


clerical expense to A&P. (Tr. 8478-8480, 8484-8486, 7716- 


7730). 

This raises the distinct possibility that extra clerical 
expense was involved in the case of the A&P account. Yet 
Mr. Havemeyer has failed to make any study of this situation. 
It is essential in a cost study, such as the one offered 
here, that a special study be made of any possible counter- 
vailing costs that may have been incurred for the favored 
purchaser alone. Otherwise, the study cannot arrive at a 


true cost difference. (Lemberg, Tr. 9421-9422). 


75/ Then, of course, Borden performed an additional extra 
Service for A&P. It included much more information than 

a Ssimpie accounting of units and charges as in the case 

of competitors. In fact, Borden even had to include the 
retail price and extended retail value for each product, 
and on a total basis, at A&P's request. (See RAPX 170, 
pp. 87-91; “A&P's Further Amended Answer to Complaint 
Counsel's Request For Admission," dated March 12, 1973, 
page 2, second paragraph.) 
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(vii) The Determination of Clerical Expense For 
Private Label On The Basis Of Lines On The Bill Is 


Erroneous: Mr. Havemeyer has determined the clerical ex- 
pense for A&P private label on the basis of the fact that 
private label represented 11/38ths or about 29% of the number 
of lines on a summary billing to A&P. (RAPX 233 D5 103) or. 
8478-8480). Aside from the fact that on a volume basis 
private label represented a far greater proportion of A&P's 
purchases (See CX 185) and thus, on the basis of findings 
above, should be chargeable with far more of the clerical 
expense, this methodology also ignores the fact that there 
were far more lines on an A&P billing than on billings to 
others. A&P was, at this time, purchasing 11 additional 
items, over and above Borden's regular product line. It 
was purchasing 11 items under both Borden and private label. 
(RAPX 170, pp. 87-91). 

The methodology used by Mr. Havemeyer would conclude 
that clerical cost in connection with A&P private label was 
11/38ths of the clerical cost chargeable to a competing 
store. However, competing stores could not even order 33 
line items. (In fact they didn't even order 27--the number 
of Borden label line items on an A&P billing-See CX 305.) 

If the "delivery ticket" methodology bore any validity, 
it would at the very least require that a greater expense 


per ticket be allocated to the larger A&P ticket in the 
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first place. This would, of course, result in a higher 
clerical cost being allocated to private label and a lower 


clerical cost being allocated to each competitor. 


(viii) Witness Has Improperly Considered Other 
Products in the Calculation of Competitors’ Expense: 


As noted in connection with delivery and loading expense, 
above, Mr. Havemeyer has improperly compared costs of 
competitors on the basis of the entire product line purchased 
from Borden. The same logic applies here as in those cases. 
Therefore, the facts outlined in Findings 15(a) (iii) and 
15(b) (viii) are incorporated herein by reference. This 
practice represents a substantial defect in the allocation 
of clerical expense also. 76/ 

(d) Attachment 5 - Product Waste: 

The witness took the expense for product waste from 
the wholesale delivery expense account (RAPX 72, Account 
723-023) and allocated it evenly to all wholesale points, 
excluding A&P's purchases and those of 15 independent stores 


which he determined were receiving “limited service." 


(RAPX 233, pp. 20 and 21). He excluded the purchases of the 


latter stores (A&P and the 15 others) cn the basis that 


product waste did not apply to them. (Tr. 8488~8489). 


76/ Note that in RAPX 234, the Hamnond Study, Mr. Havemeyer 
does limit his calcula.ion of clerical expense for com- 
peting stores to the private label equivalent items and in 
some instances in that study the competitors are credited 
with having a lower cost than A&P. ‘RAPX 234, pp. 3~10). 
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(i) Evidence Indicates That Product Waste Applied To 
All -- It Included Leakers And Product Spoiling Within 


Date: Leakers and product spoiling within date could he 
returned by all customers, including A&P. (See CX 620; 
CX 123B and CX 138). Mr. Havemeyer admits that leakers and 
product spoiling within date are "product waste" (Tr. 8490, 
7749). However, he now states that he "believed" that such 
defective merchandise was charged back to the plant and 
not included in the product waste expense -- but he cannot 
refer to any evidence that this was the case. 77/ (Tr. 8490- 
8492). To this date no such evidence has been introduced, de- 
spite the fact that Mr. Daube, a Borden executive, was later 
recalled to the stand and could have been questioned on 
this point. 

In the absence of any other evidence and in view of 
Mc. Havemeyer's admission that such defective products 
constitute "product waste", it must be considered that the 


product waste being allocated, included leakers and product 


spoiling within date. 


(ii) Only Evidence of Record Indicates Defective 


Products to be Substantial Part of Product Waste: Competing 
retailers of any size generally testified that they had very 
few returns. (Minard, Tr. 3258; Kristoff, Tr. 2431; 


Barney, Tr. 3838; Cox, Tr. 4002-4003; See also RAPX 35). 


77/ As noted below, this is a new position for Mr. Havemeyer. 
le did charge some product waste to A&P in the profitability 
study (RAPX 232). 
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The question of leakers and product spoiling within date 

had not been raised when these competitors appeared, . 

but Mr. Minard of the Tittle stores volunteered that what 

returns his company did have were usually leakers or product 
spoiling within date (Minard, Tr. 3258). Moreover, Mr. Havemeyer 
himssif indicated that Borden probably experienced a high 
incidence of gallon paper leakers during this period (Tr. 

8101). Under the circumstances, the only record evidence 
indicates that a substantial portion of product waste was 
represented by leakers and product spoiling within date. 78/ 


(i414) Mr. Havemeyer Has Been Inconsistent and 
Contradictory In Allocating Product Waste: In fact, 


Mr. Havemeyer has been inconsistent and contradictory in 
allocating product waste. In RAPX 232, the “profitability 
study," he has allocated some product waste expense to A&P 
on the basis of leakers and product spoiling within date 
(Tr. 7749-7753). 79/ Now he claims such products are not 
even “product waste" under Borden's accounting system 

(Tr. 8490), although he cannot cite to any evidence to 


support this position (Tr. 8490-8492). Under these 


78/ Possibly almost all in the case of the larger, more 
modern supermarkets, both independent and chain. 


13/ Of course, even in RAPX 232 he has not allocated 
@arly enough of this expense to A&P. [See Finding 
9(g) (ix) ,- supra.) 
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circumstances, little credibility can be given to his 
testimony. 

(iv) Mr. Havemeyer Has Not Studied Different 
Classes Of Stores In Connection With Product Waste: 
‘Mr. Havemeyer has allocated product waste expense equally 
to each competing store (other than limited service stores). 
This too, is erroneous. The testimony of some larger competing 
customers in this matter, as well as the stipulation of 
testimony of other customers (RAPX 35), indicates that the 
larger independent stores had very few returns (Minard, 
Tr. 3258; Kristoff, Tr. 2431; Barney, Tr. 3838: Cox, Tr. 
4002-4003). Indeed, it is to be expected that small 
neighborhood stores purchasing very small volumes would have 
the worst record, insofar as product waste is concerned. 
Yet here, as in the case of other expense categories such as 


delivery, Mr. Havemeyer has made no study of the different 


classes of customer, by type of store and volume of purchases, 
to determine just how this expense arose. (RAPX 233, pp. 20 


and 21; Tr. 8488-8492). 

This omission constitutes another obvious error in his 
methodology. There is no showing in this record that any 
specific customer, especially among the larger volume purchasers, 
experienced any greater incidence of product waste than did 


A&P. 
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(v) Product Waste Allocation Clearly Erroneous: 


In light of the above facts [Paragraphs (i) through (iv)], 


Mr. Havemeyer's allocation of product waste expense must 


be considered erroneous. There is no showing of any cost 


difference based upon this expense item. 

(e) Attachment 6 - Branch Selling Expense: 

In this attachment the witness has taken certain 
expenses from the wholesale delivery expense record for 
O'Hare (RAPX 72, Account 723-023) and designated them as the 
selling expense (the expense related to the activities of 
Borden salesmen). He has then estimated the number of 
points sold to independent stores (thus eliminating A&P sales 
and sales to schools and other non-< core customers from 
consideration). He then divided the expense selected by 
those estimated independent store points to arrive at a 
"branch selling expense per independent store point." 


(RAPX 233, pp. 23 and 16; Tr. 8492-8494). 


(i) Mr. Havemeyer Did Not Consider General Expense 
of "Missionary Work" In His Allocation: mr. Havemeyer's 


allocation herein is based on the assumption that the 

"entire time of the salesmen was spent in soliciting these 
Particular store accounts [all non-A&P stores] and serving 
these accounts." (Tr. 8494). The record reveals that this 


is a false premise. 
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A&P called Mr. Daube, a Borden executive, to. substantiate 
Mr. Havemeyer's interpretations of the sales related expenses. 
Mr. Daube described the salesman's activities as follows: 

"He contacted new customers. He contacted existing customers. 
On occasion he could perform a credit function in that he 
might go out to collect money, if necessary. ... His basic 
function was to develop and obtain new business for the 
company." (Emphasis added). Daube, Tr. 9226-9227, See also 
Dischner, Tr. 716l-lines 14-19). 

Therefore, it is clear that these salesmen did not 
spend all of their time with the existing, non-A&P, store 
customers. Their most important function was to obtain 
new business (missionary work). As noted by Mr. Lemberg, 
this part of the selling expense is a general expense of 
doing business on the part of Borden. It should then be 
borne equally by all customers (on a volume basis) and would 


not result in a cost differential. (Lemberg, Tr. 9419-9420). 80/ 


80/ Indeed, it would seem that A&P was receiving the 
principal benefit from this general business expense. This 
was obviously most directly related to plant volume and, 
therefore, to economies of scale at the plant. A&P was the 
customer on the cost-plus basis. (CX 62). A&P expected 
Borden to keep its costs down by improving economies elsewhere 
(CX 106B, first two full paragraphs). Moreover, it would 
appear from the facts of this case, where A&P was being sold 
product at below-cost prices (CX 87 A&B), that A&P was 
reaping the entire benefit, and then some, of this general 
cost of doing business. 
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(ii) Non-Store Customers Have Been Erroneously 


Eliminated: Mr. Havemeyer eliminated all volume delivered 
to non-store customers in his allocation of selling expense 


(Tr. 8496-8497). His basis for such elimination was his 


belief that the Borden salesmen on the wholesale routes would 


not call on bulk wholesale customers being served by those 
routes. He believed that rden would have special bulk 
wholesale salesmen who would call on bulk customers, no 
matter which route served them. He admits that there is 
nothing in the record to support this assumption. (Tr. 
8495-8497). Further, he admits that there is nothing in the 
Borden expense account that shows that the salesmen do not 
call on non-store customers who are served by the wholesale 
routes (Tr. 8497). 

Again Mr. Daube was called upon to substantiate 
Mr. Havemeyer's assumption, and again he failed to do sO. 
At several points in his testimony Mr. Daube indicated 
directly that where a wholesale route served some small 
bulk wholesale customers that the selling expense related to 
those accounts would be found in Account 723-023 the whole- 
sale route expense account. (Daube, Tr. 9226, 9234, 9235, 
9236). After much confusing examination by A&P counsel as to 
the general practices involved in Borden accounting procedures 
and Borden's policies with regard to the separation of bulk 


wholesale and wholesale routes (Daube, Tr. 9229-9246), 
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Mr. Daube finally concluded: "I have no personal knowledge 
whether the salesmen's wages were charged to 723 or 725, 
allocated between the two accounts should there be a mixture 
of the types of business we are discussing." (Psube, 

Tr. 9246). 

Again Mr. Havemeyer's experience and belief has not 
been substantiated by "supporting" Borden testimony. His 
expertise is found wanting. In the absence of any other 
evidence; and in view of Mr. Daube's tendency to place the 
expense of calling on such accounts on the routes which serve 
them (Daube, Tr. 9226, 9234-9236); it must be assumed that 
the wholesale delivery expense account (723-023) applies 
to all customers served thereon, even if some of those 
customers are non-store (and possibly bulk) wholesale 
accounts. 

Accordingly,. Mr. Havemeyer's elimination of non-store 
volume is erroneous and overstates the amount of expense to 
be allocated to stores. 

(iii) Record Does Not Support The Position That 
Salesmen Did Not Call On A&P Stores: Over and above the 
question of the expense of Mr. Tarr and his assistant, or 
the time of other Borden executives spent on the A&P account, 
the record simply does not accord with Mr. Havemeyer's 
position that salesmen never called on A&P stores. 


Mr. Havemeyer's position is based upon the terms of the 
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Borden-A&P contract. However, that contract provides that 
“Borden salesmen's services will be supplied at the store 
level only, to follow through on a complaint covering. 
such matters as service, product or container." (Emphasis 
added). (CX 62Q). 

Thus, Borden salesmen were to call on A&P stores, but 
only to handle complaints. However, Mr. Havemeyer has made 
no study of the time spent in this function for A&P. He has 
merely eliminated A&P volume entirely from his consideration. 
(RAPX 233, p. 23). This simply is not warranted, based on 
the record evidence. Therefore, the elimination of A&P from 
the calculation of selling expense is erroneous. 

(iv) Evidence Shows Selling Expense Is Vastly 
Overstated for Competitors: Mr. Havemeyer's allocation of 
selling expense, as noted above, is based on the philosophy 
that the total time of the salesmen was spent with existing, 
non-A&P, store customers. (Paragraph i, above). This 
erroneous basis has resulted in expectedly ridiculous 
conclusions. For example, Mr. Cox of Jim's Grocery testified 
that the Borden salesman visited him "Maybe once a week, 
maybe once a month." (Cox, Tr. 3992). It is apparent that 


the salesman did not spend a substantial amount of his 


time with this customer. 81/ 


81 Another O'Hare route customer, although not noting the 

requency of visits, indicated that the Borden salesman was 
nothing more than a “goodwill ambassador." (Lasorso, Tr. 
2699). 
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However, if Mr. Havemeyer's methodology were correct, 
this slight effort would cost the Borden company in excess 
of $165.00 per month. 82/ This is more than the weekly 
salary of a Borden salesman (CX 119J) and is obviously 
way out of proportion of the facts. Of course, the many 
errors made by Mr. Havemeyer, as Outlined above and below, 
lead to this obviously erroneous conclusion. 

(v) Mr. Havemeyer Has Not Studied the Sales Expense 
of Mr. Tarr and His Assistant: Mr. Havemeyer admits that 
in allocating selling expense, he has made no study Of, OY 
allocation of, the selling expense of Borden involved in 
the activities of Gordon Tar’ and the salesman who assisted 
him in servicing the A&P account. (Tr. 8503). Yet the 
record shows that Mr. Tarr spent almost all of his time, both 
before and after the private label contract, in serving the 
A&P account (Tarr, Tr. 845-846, 897-899). There was also 
at least one other sales representative who was similarly 
engaged with the A&P account, after the beginning of 
private label sales. (Tarr, Tr. 898-899). 
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82/ This dollar expenditure is calculated by taking the 

Cost per point of $.016036 (RAPX 233, p. 23) and multiplying 

it by the number of points taken by this customer in March 

1966 as estimated by Mr. Havemeyer. For the latter figure, 

see RAPX 233, p. 31, which estimates the sales to this customer 
as 4,593.50 points for a two week period. This must be 
multiplied by 2.25 to arrive at the monthly figure, which is 

in turn multiplied by the cost per point to arrive at the 

cost per month. 
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A cost study which fails to take into account the 


effects of countervailing costs incurred for the favored 
customer only is obviously defective. Such a study cannot 
show a true cost difference. (Lemberg, Tr. 9422). 

(vi) Store Points Used In Allocation Are Unreliable: 
Mr. Havemeyer has determined the selling cost per point by 
dividing the selected costs by the "total independent 
store points." (RAPX 233, p. 23). Such independent store 
points were estimated based upon an analysis of the route 
books for Routes 3W, 13W and 18W. (See RAPX 233, p. 8, 
footnotes B and F; also RAPX 180). There has been no showing 
of record that the stores on these three routes are typical 
of the dollar value/point used to calculate points for all 
independent stores on all 17 wholesale routes. Absent such 
showing Mr. Havemeyer's estimated sales point value bears 
very little substance. 

(vii) The Amount of Selling Expense Has Been Overstated: 
Mr. Havemeyer has included three sub-accounts among selling 
expenses which the record shows do not belong there; at 
least in substantial part. 83/ These are sub-account 
36-Travel Expense, sub-account 08- Borden Welfare, and 


sub-account 50-Other Expenses. (RAPX 233, p. 23). 


§3/ All of these expenses have been taken from RAPX 12, 
Kecount 723-023, the Borden wholesale delivery expense 
account for the O'Havs Branch. (See RAPK 233, p. 16). 
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In the case of travel expense, he was of the opinion 
that it could not be the expense of the routemen, since 
this was covered elsewhere. Therefore, he reasoned that it 
must be for the salesmen. (Tr. 7608). He did not believe 
that any of it could be for route supervision, since his 
experience indicated that supervisors usually go out in 
Spare route trucks (Tr. 7608-7609). He admitted he had no 
direct knowledge of Borden's practice in this regard (Tr. 
7609). As noted in Finding 9(f) (iii) above, an attempt 
to substantiate this experience through Mr. Daube failed. 
Mr. Daube admitted that, to the extent the travel of 
Mr. Pergler (the branch manager) was included in this 


sub-account, it includes travel in connection with any of 


his functions related to delivery on the store wholesale 


routes (Daube, Tr. 9216-lines 13 to 21). Mr. Pergler, 
as manager, performed supervisory duties at O'Hare, as 
well as some sales functions (Pergler, Tr. 5627-5629; 
Daube,-Tr. 9211). Thus a portion of this "travel expense” 
must be attributed to Supervision of the wholesale routes 
and is improperly included here. 84/ 

The inclusion here of the category "Other Expenses" 
involves similar error. This inclusion as a sales expense 


is based upon Mr. Havemeyer's interpretation of the 


84/ In May 1965 Pergler's travel amounted to over 1/3rd of 
this sub-account (Tr. 7609-7610). There is no break-down 
of these expenditures in the March 1966 account (see RAPX 
72, Account 723-023), but it must be assumed that a 
substantial part of this expenditure is still Mr. Pergler's. 
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testimony of the branch manager, Mr. Pergler, in connection 
with “petty cash" (Tr. 7611). Mr. Pergler had testified that 
none of the "petty cash" disbursements were used for the 
service of A&P (Pergler, Tr. 5651). However, Mr. Pergler 
did not testify that such "petty cash" disbursements were 
made for any other store customer (Pergler, Tr. 5651). 

On this state of the record it is obvious that “petty 

cash" cannot be allocated to either A&P, or other 

store customers. There is simply no foundation for such an 
allocation. It may have been used sOlely for non-store 
customers, or it may have been a general expense not 
directly related to any type of customer. 

Moreover, in the May 1965 account, where the entries 
under this sub-account (723-023-50, Other Expenses) were 
identified, only about one-quarter of such “other expenses" 
were identified as "petty cash." (RAPX 71, Account 723-023- 
50). Mr. Havemeyer has, of course, used the entire sub- 
account as if it were petty cash.. (RAPX 233, pp. 16 and 23). 85/ 
Obviously, no more than a quarter of this expenditure can be 


considered to be "petty cash" on the basis of this record. 


85/ Again Mr. Daube was called upon to substantiate 

Mr. Havemeyer's position and again he failed to do so. When 
asked what "Other Expenses" included, he stated simply "it 
would relate to other costs not detailed in the other details 
relating to delivery expenses for store wholesale accounts." 
(Daube, Tr. 9182). He did not say it was all "petty cash." 
(Daube, Tr. 9182). 
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Finally, the inclusion of "Borden Welfare" under selling 
expense appears to be totally unwarranted. There is no 
showing whatsoever that this is related to the selling 
expense. Therefore, there is no basis for deducting this 
amount from the delivery expense and padding the selling 
expense. In fact this is contrary to Mr. Havemeyer's own 
procedure in RAPX 232, where he allocated this item as a 
part of delivery expense. (RAPX 232,-8. 79). 

In sum, Mr. Havemeyer has included a number of expenses 
as "selling expenses" which simply do not belong in this 
category. To this extent he has overstated the amount of 
expense to be allocated under this function. 

(viii) Other Products Improperly Included: As noted 
in connection with other functions above, Mr. Havemeyer 
has improperly compared costs of competitors on the basis 
of the entire product line purchased. He should have deter- 
mined cost solely on the basis of the 11 items sold to A&P 
under private label. [See Findings 15(a) (iii) and 15 (b) 
(viii), supra.] 

(ix) Contradicted by RAPX 232: Mr. Havemeyer alleges 
in this study that selling expenses are not applicable to 
A&P. This position is contradicted by his allocations in 
RAPX 232, discussed above. In that study he did allocate 
some selling expense to A&P private label. [See Finding 9 (g) 


(vi), above; and RAPX 232, p. 93.] This is another indicia 


‘of error. 
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(£) Attachment 7 ~~ Advertising Expense: 


Mr. Havemeyer has allocated advertising expense equally 
per point to all units of Borden label product sold to 
Stores only, including both A&P and other stores. He 
has excluded all sales to non-store customers and those of 
Private label to A&P. (RAPX 233, pp. 24-25). 

(i) No Basis For Exclusion Of Non-Store Sales: 
Mr. Havemeyer has, without any evidential basis, excluded 
all non-store sales points as being unaffected by Borden 
advertising (RAPX 233, pp. 24-25; Tr. 8504-8523). This is 
done in the face of record evidence showing that such 
advertising expenditures do apply to such sales in that 
Borden's accounting records (according to Mr. Havemeyer?) 
apply such an expense to those non-store sales (RAPX 75; 
Tr. 8520). Furthermore, there can be no doubt that all of 
such sales are of Borden label. Since there is no record 
showing, of any nature, that they are not affected by the 


Borden advertising, they must be included in this allocation. 


(ii) Institutional Advertising Would Apply To 
All Sales, Including Private Label: Moreover, to the 


extent that Borden advertising could be considered institu- 


tional advertising, it would apply to all Borden production, 
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including private label. 86/ To this extent, such advertising 
is clearly a general expense of doing business; one intended 
to increase sales and consequently production. It is akin 
to the missionary work of salesmen and should be equally 
apportioned to all customers. (Lemberg, Tr. 9419, 9420). 
This is equally true, if not more so, in the case of A&P 
and private label. 

Size of the dairy supplier was extremely important to 
A&P. In seeking a private label supplier it only contacted 
the major dairies who were large enough to supply its needs. 
(Schmidt, Tr. 1734-1736). Further, the ultimate contract 
with Borden was a "cost-plus" contract (CX 62) and A&P 
expected Borden to keep its costs down by improving economies 
elsewhere (CX 106B). Of course, with a brand new, highly 
modernized plant, the best possibility for minimizing costs 
for Borden was to introduce economies of scale through new 
business (CX 106B). Advertising was one means to attain 
that goal. Therefore, to the extent Borden's advertising 
was a general expense it was equally, or_more, applicable 
to A&P's private label purchases. 


CE 


86/ There is no showing in the record of the 
advertising included in this expense. 
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(443) Be. Havemeyer Has Overestimated Private 


Label Sales In His Calculations: The basic sales and cost 
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data underlying this calculation relate to the Chicago 
Metropolitan Region of Borden, and are not limited to the 
O'Hare Branch (RAPX 233, p. 25; Tr. 8505). In eliminating 
private label sales from the total points of the Region, 

Mr. Havemeyer determined the Region private label sales on 
the basis of the proportion between private label sales and 
Borden label sales on wholesale routes in the O'Hare Branch 
(RAPX 233, p. 25, fourth section). He thus assumes that the 
experiences of the O'Hare Branch are those of the entire 
Region (RAPX 233, p. 25). This simply is not the case. 

The greatest bulk of the A&P stores and the sales 
volume involved under the Borden-A&P contract was in the 
Chicago-Calumet area (CX 36, 50, and 62). It is to be 
expected therefore that the ratio of A&P's private label 
sales is higher as a percentage of total sales in this area. 
The use of O'Hare as representative of the rest of the 
Region would, therefore, overstate the amount of private 
label sales on a regional basis and increase the advertising 
cost per point on the limited class of sales points to which 
Mr. Havemeyer has applied it. (Of course, as noted above, 
Mr. Havemeyer's limitation of this allocation to Borden 


label store points is itself erroneous.) 
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(g) Attachment 8 - Merchandising Expense 


In this allocation, Mr. Havemeyer has taken an expense 
item from a Chicago Main Office account (RAPX 72, Account 
730-032) entitled "Merchandising" and allocated it to certain 
selected points. He applies this to independent store points 
only. The independent store points for the Chicago Region 
are estimated on the basis of the relationship between such 
independent store points and total wholesale points in the 
O'Hiare Branch. (RAPX 233, p. 27; Tr. 8523-8527). 

(i) No Showing That Merchandising Expense Does Not 
Apply to Bulk Wholesale and Other Non-Store Points: There is 
absolutely no evidence of record to show that the merchandis- 


ing expense of the Chicago Central Office should not be applied 


to bulk wholesale and non-store business. It must be remembered 
in this regard that this is a Chicago Main Office expense 

(RAPX 68 gives this location for the number 730) and is not 
directly associated with any particular branch or class of 
routes. Since there is an entry for wages, this expense is 
apparently related to the functions of one or more employees 

in the Chicago Central Office. (See RAPX 72, Account 730-032.) 
Moreover, of the various entries included in this account, only 
one minor item showing a total expenditure of $86.15, over a 


3 month period, appears to bear any peculiar relationship to 
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store sales; that is, “store decorate." All of the other 
expenses entered thereon could apply to any type of business. 
(RAPX 72, Account 730-032). 

The burden is on the proponent of any item of evidence 
to prove its reliability and substance. In this instance 
A&P has obviously failed in this burden. The bald assertion 
by Mr. Havemeyer that these merchandising expenses apply 
solely to store sales in certain of Borden's Chicago Region 
branches bears no weight as against the accounting records 
of Borden which show a broader coverage. If these were 
branch expenses and related to store sales on the wholesale 
’ routes, the account would be related to those branch routes, 
not the Chicago Central Office. Without further substantitating 
evidence as to what is involved in these expenses, A&P simply 
has not met its burden of proof. 

(ii) No Basis For Excluding Retail and Vendor 
Sales: Similarly, there is no basis for excluding retail 
and vendor sales, or any other class of sales from this 
allocation. (See RAPX 233, p. 27.) Since it is a Central 
Office expense it is, on its face, applicable to the entire 
operations of the Chicago Metropolitan Region (RAPX 68, Loca~ 
tion 730). Reviewing the particular expense record 


(RAPX 72, Account 730-032) it can be seen that the largest 
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identifiable expense item included therein is "Merchadise 
Give Away." It is clear that this type of activity is not 
peculiar to store sales. (RAPX 72, Account 730-032). 
Merchandise give away is a common merchandising scheme in 
any sales activity, including retail home delivery. 

Again, Mr. Havemeyer has failed to come forward with any 
evidence to show that this and other merchandising activity 
were peculiar to store sales. The burden of proof has not 
been carried. 

(iii) Mr. Havemeyer Has Again Misinterpreted 
Borden's Records: Mr. Havemeyer interpreted the records 
of Borden to show that a Chicago Main Office Account would not 


apply to the Hammond Branch and the various "trailer runs" in 


Indiana. He has, therefore, not considered them in his 


calculation. (Tr. 8537, 8529-8530). He based this on the 
argument that RAPX 68 (a partial listing of Borden Location 
Numbers) shows the Hammond Office Location Number to be 801 
and further, that a reference to Borden's chart of accounts 
for March 1966 shows no "operational" accounts under this 
number. (Tr. 8532). However, this argument is based upon 
a sloppy analysis of Borden's records. 
RAPX 68, the partial listing of "location numbers," 
is for May 1965. As noted above in connection with earlier 


findings, there were some changes in Borden's accounts between 
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May 1965 and March 1966, the period we are now dealing with 
(Daube, Tr. 9208). An examination of RAPX 72 would have 
revealed that those changes included new location numbers for 
Indiana sales. RAPX 72, Locations 781, 782, 783, 784 and 785 are 
Indiana "location numbers" showing expenses for Hammond 
(wholesale, factory and retail), Hammond distributors, Hebron, 
South Bend and Warsaw respectively. (RAPX 72). It would also 
appear that there were "location numbers" fcr trailer runs 
operated out of Woodstock and Hammond which could not be 
identified and were not, therefore, included in RAPX 68, the 
partial list of location numbers (Daube, Tr. 6719). 

Further, Borden records generally include Hammond and 
the trailer runs within the Chicago Metropolitan Region, unless 
a specific notation is made excluding such sales. (See RAPX 69, 
75, 76 and 77). Borden witnesses also referred to the Chicago 
Metropolitan Region as including Hammond (Daube, Tr. 6759, 

6762 - see particularly the redirect). 

Therefore, it is clear that Mr. Havemeyer was in error 
when he excluded Hammond sales and the Indiana trailer-run 
sales from his computations. 

(iv) No Study Of Classes Of Customers: As in the 
case of delivery expense and product waste, above, it is 


apparent that merchandising expenditures may vary as between 
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different classes of customers. Mr. Havemeyer interprets 
merchandising as being "at-store support . . . such as 
promotional material that might be used there, equipment 

that was given or loaned to display products, that nature." 
(Tr. 9138). Although only one small entry in March 1966 

fits this description (RAPX 72, Account 730-032), it is 

clear that this type of support would not be granted uniformly 
to all customers. The larger, better financed stores may 

have much less need for much of this support. 

In the case of the two independent store-owners from the 
O'Hare routes who testified, neither received any equipment in 
connection with their milk purchases (Lasorso, Tr. 2711-2715; 
Cox, Tr. 3994). Each did receive some promotional material and 


aids (Lasorso, Tr. 2699, 2701; Cox, Tr. 3992, 3994). The 


testimony of Mr. Lasorso, the owner of Mayfair Foods, indicates 


that promotional material was not provided on a frequent or 
regular basis (Lasorso, Tr. 2701-2702). This is supported by 
the expenditures in Account 730-032, which show no expenditures 
under the item "Merchandise Card & Sign" for March 1966, and 
only $230 for the “year to date." (RAPX 72). 

Thus, it is obvious that this expense does not apply 
to all classes of stores uniformly. Yet Mr. Havemeyer 


made no study of the varying experiences of the different 
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classes of customers. (Indeed, he made no differentiation 
between any of the independent stores on the basis of type, 
size or volume of purchases.) This failure constitutes serious 
error. 

(v) Such Errors Lead To Ridiculous Results: The 
ultimate proof of such errors is found in Mr. Havemeyer's 
results. The two stores noted in paragraph (iv), above, 
are a good example. Despite the paucity of expense in this 
category, as revealed by their testimony [see paragraph (iv), 
above], Mr. Havemeyer's methodology results in Mayfair Foods 
being charged with a monthly merchandising expense of $100.82 
and Jim's Grocery (Mr. Cox) being charged with a monthly 
merchandising expense of $89.20. (RAPX 233, pp. 27 and 31). 87/ 
The record just will not support such results. 

(h) Attachment 1-General Selling a © Administrative 
Expense: In this allocation the witness took the sum-total 
of all other functional expenses which he had allocated to 
O'Hare custers in Attachments 2 through 8 and divided this 


total into the “overhead cost" which he had selected from 


87/ These figures are obtained by multiplying the "expense 
per point" computed by Mr. Havemeyer on p. 27 of RAPX 233 by 
the monthly sales points. The monthly sales points are, in 
turn, obtained by multiplying the two-week volume found on 
p. 31 of RAPX 233 by 2.25. 
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among Borden's Central Office accounts. (RAPX 233, pp. 5 
and 6). He then applied the resulting percentage figure to 
the total costs for the other seven functions which he had 
calculated for each of the competing customers and A&P 
(in the case of A&P under both categories-private label only 
and total purchases) to arrive at a "general selling and 
administrative expense" per point for each of said stores. 
(RAPX 233, pp. 39-66). 

(i) Central Office Expense Related To More Than 
These Seven Branch Functions: It is quite obvious that 
Borden's Central Office staff was concerned with far more 
than just the branch functions to which Mr. Havemeyer has 
applied this expense. 88/ Mr. Havemeyer's own calculations 
in RAPX 232 show that production costs, along with the 
cost of transportation to branches, far exceeds the expense 
of branch operations. Using his own figures, the production 
and transportation costs in May 1965 would total about 
$270,000 (RAPX 232, pp. 24, 33 and 39), whereas the O'Hare 
branch expenses in March 1966 were calculated as being about 
$82,000 (RAPX 233, p>. 6) Since the Central Office is 
concerned with the totality of Borden's operation in this 
Region, it is obviously going to spend considerable time in 
seeing after this more expensive end of its functions. 


(Tr, 9703). 


88/ The Seven branch functions are: loading, phyical 
delivery, branch Clerical, product waste, branch selling, 
advertising and merchandising. (RAPX 233, p. 5) » 
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Therefore a very substantial portion of Borden's Central 
Office expense should have been allocated to other functions 
of the company, such as procurement of raw milk (not included 
in above figures), production and transportation to branches. 89/ 
These functions are clearly related to volume; rather than service- 
connected. The portion of overhead expense related to them should 
therefore be allocated on a volume basis (equally to each point) 
and would not create any cost difference. It should therefore be 
excluded from the study. 
(ii) The Expense Is Not Allocated On The Basis 
incurred: Under Mr. Havemeyer's methodology, a very 
substantial amount of the overhead expense would be allocated 
on the basis of the time the driver spends at the individual 
store, since delivery expense is allocated on this basis. 
The percentage figure is, of course, applied to the delivery 
expense, as well as other branch functional expenses, to 
obtain the overhead cost. (RAPX 233, pp. 39-66). Yet it is 
obvious that the expense of the Chicago Central Office staff 
mears no relationship to the time the driver spends in 
servicing his customers. 
Mr. Havemeyer admittedly has no personal knowledge of 


the functions and operations of the Chicago Central Office 


staff (Tr. 9701-9710, 9712-9714). No one from Borden was 


el See Federal Register, December 14, 1972, Vol. 37, No. 241, 
art II, pp. 26680-26686 - requires allocation of home office 
expense directly to segments of the business to which they are 
related. Any residval must then be allocated to all of the 
business activities of the home office. 
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called to explain those functions and operations. Not even 

a minimum inquiry into those functions has been revealed on 

the part of Mr. Havemeyer or his, staff. (Tr.. 9701-9710, 

9712-9714). This is another example of the faulty methodclogy 

employed by Mr. Havemeyer. 90/ ni 
(iii) Accuracy Of This Allocation Affected By 

Errors Cited Above: The errors cited above in connection 

with the various branch functions have a direct effect on 

both the total expense being allocated and the amount of 

such expense which is allocated to individual stores under 

Mr. Havemeyer's methodology. (Tr. 8536-8549; RAPX 233, pp. 5, 

6, 9. 14) 29, 20, 22, 24, 26, 39-66). Each of these errors 

has a substantial impact and renders the allocation of overhead 

expense erroneous. 


(iv) Ridiculous Results Prove Allocation Erroneous: 


The fact that Mr. Havemeyer's methodology in allocating 


overhead costs is erroneous is easily recognized when the 
results are calculated out in the form of monthly dollar 
expenditures for the individual stores. Jim's Grocery (James 
Cox) was a daily cash-basis customer (RAPX 233, p. 69). 

Mr. Havemeyer estimates his monthly purchase volume to be 
10,335.38 points (RAPX 233, p. 3l, multiply 2 week figure 

by 2.25 to get month's figure). The amount of Borden's home 
office expense on this one, cash-basis customer, is obviously 


LT 


90/ See Federal Register, December 14, 1972, Vol. 37, No. 241, 
Part II, pages 26680-26686. 
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going to be negligible. Yet according to Mr. Havemeyer's 
methods, this customer is credited with having generated 
about $41 in expense for the Borden home office staff in 
March 1966 (RAPX 233, p. 4l1-multiply overhead expense of 
$.003946 by monthly volume). This simply does not make sense 
in light of the nature of this customer, the volume involved 
and the fact that the expense being allocated is that of the 
home office, which obviously is not going to have any contact 
with Jim's Grocery store. 91/ 

(j) Price Data: 

After his computation of various marketing costs, 
Mr. Havemeyer calculated the average list price per point, 
the average discount per point, value of the discount per 
point and the discount per point less than A&P. In making 
these calculations the witness included the entire product line 
purchased by competitors. For A&P, he made two calculations of 
price data: one based on private label only and one based on 
all products. (RAPX 233, Pp. 39-66, 31, 33; Tr. 8556-8557). 

(i) It Was Improper To Include Other Products In 
Price Determination: Mr. Havemeyer has included all prod- 
ucts in his calculation of price data for competing stores. 
As noted in connection with a number of cost elements above, 
the inclusion of such other products constitutes error. The 
only products involved in the price discrimination in this case 


91/ Also see some of the other cash customers who are being 
Charged more than 1/2 cent per point for home office expenses. 
(RAPX 233, pp. 60-63, 66, 69). 
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are the eleven items included in the Borden-A&P private label 
contract. The facts stated in Findings 15(a) (iii) and 15 (b) 
(viii) above apply equally as well here, and are incorporated 
herein by reference. 

(ii) Mr. Havemeyer Is Not Comparing Prices For The 
Same Commodities: Moreover, Mr. Havemeyer is not comparing 
prices on the same commodities in this part of the O'Hare 
study. He is comparing apples and oranges. He calculates a 
separate "average list price" for A&P stores and for each 
independent competitor. These are based on the separate 
product mixes purchased by each of these customers. (RAPX 


233, pp. 31 and 33; Tr. 8562). Naturally, this results in 


different average list prices, from which he then determines 


the amount of discount per point received by each. (RAPX 233, 
pp. 39-66; Tr. 8560-8561). 

Inherent in this methodology is the fact that he has 
not determined the list price on the same "product." The 
"product" involved for A&P in the “private label purchases 
only," differs from that in "A&P's total purchases," and both 
of these "products" differ from those involved in the purchases 
of the various competitors. Consequently, the "list prices" 
which are computed for each are entirely different. Thus the 
discounts computed from these three separate “list prices" 
bear no relationship and are not comparable. (See Tr. 8562, 


8590-8593.) : 
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The proper method would have been to first eliminate 
all products but the eleven involved herein and then, compare 
on the basis of either A&P's purchas* mix, or that of the 
competitors (but not separately on each). 92/ Then the amount 
of the comparative discounts would have some meaning, since 
the discount would be applied to the same list price and not 
to two different list prices. The requirement of the Robinson- 
Patman Act is that a seller should not discriminate in price 
as between two competing purchasers in the sale of “commodities 
of like grade and quality." [Sec. 2(a), amended Clayton Act]. 
The commodities being compared in RAPX 233 are not the same 
commodities. The comparison is therefore improper. 

(k) Mr. Havemeyer Did Not Study Special Costs 
Incurred For A&P Alone: 

The record shows that certain expenses were incurred by 
Borden in connection with its dealings with A&P which were not 
incurred for other customers. Mr. Havemeyer should have studied 


these cost areas (Lemberg, Tr. 9421-9422), but he did not. 


»& 
Accordingly his study is defective. Some of these cost areas 


are as follows: 


(i) Mr. Havemeyer Did Ndt Give Proper Recognition 
To The Expense Of The Services Of Mr. Tarr And His Assistant: 


92/ This is the methodology which Mr. Havemeyer used in the 
Hammond study, where the price difference was determined on 
the basis of the competitors' purchases of the private label 
equivalent items only. (RAPX 234, pp. 3-10). 
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Gordon Tarr's principal duty was to service the A&P account 
(Tarr, Tr. 845-846, 897-899). There was also at least one 


other sales representati-e who was Similarly engaged with 


the A&P account, after the private label contract began (Tarr, 


Tr. 898-899). Yet Mr. Havemeyer admittedly did not make any 
special study of this expense (Tr. 8550-8551) although he 
argues that he did include Mr. Tarr's salary in his allocation 
of overhead expense, since he presumes it is within the 
Central Office expense accounts (Tr. 8589-8590). 

Mr. Havemeyer argues further that if Mr. Tarr and others 
spent a disproportionate amount of time on the A&P account, 
that there were others in Borden's central office who spent 
all or most of their time on non-A&P accounts. However, this 
is pure, unsupported supposition. He knows nothing of the 
operations of Borden's central office and cannot substantiate 
this theory. On this jliusory basis he argues that his alloce 
tion of all central office expense as a percentage of other 
branch costs allocated to individual stores, properly accounts 
for the expenses of Tarr and others who spent disproportionate 
amounts of time on the A&P account. (Tr. 9701-9710, 9712-9714). 

The record facts are these: Tarr and at least one other 
sales representative spent the vast majority of their time 
servicing the A&P account (Tarr, Tr. 845-846; 897-899) and 


there is no showing in the record of corresponding central 
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office efforts for others (Tr. 9701-9710, 9712-9714). If 
there were any indication that extra expenses existed in 
serving the A&P account it was necessary that they be studied. 
(Lemberg, Tr. 9421-9422). ‘There is even more than an indication 
in this instance and yet Mr. Havemeyer did not make any such 
Study. His analysis of Borden's cost of serving A&P, as 


compared to its cost of serving others, is therefore deficient. 


(ii) Mr. Havemeyer Did Not Give Proper Recognition 


To The Expense Of Th2 Time Malone Gose, Minkler and 
ae _atpense Of tho Time Malone, Gose, Minkler and 
Others Spent On A&P Account: The same logic applies to 


the expense involved in the great amount of time of Messrs. 
Malone, Gose, Minkler, and otheve Spent on continuing negotia- 
tions with A&P over the provisions of the Borden-A&P contract. 
All of such facts will not be repeated again here. 93/ Suffice 
it to note that the record shows that the A&P business repre- 
sented over 55% of Borden's wholesale sales {(RAPX 232, p. 91, 
Item 1) and that continuing dswalings over the provisions of this 
important contract required a disproportionate amount of time 
of a number of top Borden executives (Minkler, Tr. 125-279; 
Tarr, Tr. 849-889; Gose, Tr. 1045-1063; Malone, DTr. 29-204; 

CX 12-14, 16-28, 35-37, 42-44, 52-58, 60-64, 72A-B, 75A-0, 
75T-2-5, 79-81, 84-90, 102A-c, 105-106, 108, 110A=-D, 303A-n) 


including even some cf Borden's cerporate office personnel 


93/ See Finding 9(4) (ii), above in connection with RAPX 232 
or a further statement of facts surrounding this error. 
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in New York City (Archer, Tr. 1209-1212, 1228, 1230; cx 5, 


7, 9, 12, 16, 22, 444 53, 55,5 64, 664 75, 89, 90-91, 168 
and 292). 

Again Mr. Havemeyer admits that no special study was 
made of this expense. By the same logic as that noted 
in paragraph (i) above, this makes Mr. Havemeyer's study 


defective. 


(iii) Mr. Havemeyer Did Not Consider Extra Costs 
Of Production and Handling Incurred For A&P: 


Early in the negotiations Borden was quite concerned with 
the possibility of cost problems with private label, if the A&P 
private label contract should expand beyond the six main items 
then under consideration. It was pointed out that these six 
items represented about 70% of A&P's total volume. It was 
noted that further expansion of the product line might cause 
problems in "plant efficiencies" and in "distribution material 
handling." In connnection with handling, it was feared that 
"expansion of the number of items would seriously hamper the 
palletization process. (CX 7A-B; See also CX 14E). 

The private label program was expanded to 11 products 
by the inception of the contract and even further, to at least 
16 items, at a later date. (CX 62C; CX 197-Z-2). No study 
was ever made by Mr. Havemeyer to determine whether any additional 


processing and handling costs were incurred, as Borden feared 
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(Tr. 7515-7517, 7225-7526). Mr. Havemeyer insisted that he 
knew of nothing which would cause such extra costs (Tr. 7525- 
7526, 9718-9720). In the case of distribution handling, he 
thought that if there were extra costs they would be miniscule 
(er. 7927). 

However, the problem was real enough to trouble the 
true experts; the Borden Management familiar with their 
day-to-day operations, (cx 7A-~B). Mr. Havemeyer's own 
lack of knowledge of Borden's actual Coerations is well 
established in the above findings. The failure to consider 
these probable additional costs is a serious deficiency in 
Mr. Havemeyer's study. (Lemberg, Tr. 9420, 9422). 

(1). me. Havemeyer's Determination Of Expenses Is 
Defective: 

In each of Mr. Havemeyer's allocations, he allocated 
certain expenses on only one month's experiences of the Borden 
company without any determination that the expenses and credits 
included therein were typical or complete. (RAPXx 72; RAPX 233, 
pp. 6, 10, 15-17, 11, 19, 20, 23, 27}, 94/ As noted in a number 
of instances in connection with RAPX 232, this methodology does 
not even accord with his own instructions to Wisconsin dairies 
in a manual published in connection with that state's dairy trade 
lawe. There it is explicitly stated that in reporting costs 


ete 


94/ The one exception to this is the advertising expenditure, 
where he started with the annual average advertising expenditure 
per point for the Chicago Region for 1966. 
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"a period of sufficient length should be selected to cover 
cycilical and seasonal fluctuations but yet represent current 
methods. Thte month in which the price action occurred that 
triggered the complaint or investigation must be included." 
(Tr. 9135-9136). Similar requirements are given in other parts 
of this manual (Tr. 9134-9135). The obvious logic of such a 
rule is compelling, yet Mr. Havemeyer did not make any study of 
the typicalness or completeness of his record basis, let alone 
produce records over a significant time period. (Tr. 8266-8268, 
8268-8269, 8371-8374). Mr. Havemeyer's determination of expenses 
is therefore defective. 95/ 

(m) Checking Procedures Defective: 

As noted in Finding 9(k) supra, in connection with 
RAPX 232, Mr. Havemeyer's checking procedures to determine the 
accuracy of his work were defective. The facts stated in that 
finding are incorporated herein by reference. This failure 


makes Mr. Havemeyer's work even more unreliable. 


95/ As an example of the consequences of such limited review of 
Borden's cost experiences, Locations 730-015, 730-018 and 730-019, 
all of which are used by Mr. Havemeyer in the allocation of 
overhead expense (RAPX 233, p. 6), show marked disparities in 
amount as between May 1965 and March 1966, che only periods for 
which A&P produced such records (RAPX 71 and 72). The total of 
these three expenses in March 19€6 was $46,509 (RAPX 233, Pp. 6), 
while in May 1965, they totalled only $28,817 (RAPX 71, Accounts 
730-15, 730-18, and 730-19). Obviously, these and the other 
accounts required greater study to determine typicalness, 
completeness and the presence or absence of irregularities. 
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(n) Witness Frequently Unable To Substantial 


His Opinions: 
Similarly Finding 9(1) is incorporated here again by 


reference in connection with the O'Hare Study. Additional 
citations to Mr. Havemeyer's failures to substantiate his 
Opinions are: Tr. 826l-line 16, 8268-lines 7-8 and 16-25, 
8269, 8274-lines 10-16, 8374, 8476-lines 8-10, 8490-lines 
8-25, 8497-lines 2-10). 

As noted in Finding 9(1) it is incumbent upon an "expert" 
witness to be able to give the basis for his determination 
wicn called upon to do so. Mr. Havemeyer has frequently been 
unable to do so ir connection with important steps in his 
allocations. His studies are, consequently, not entitled to 
any weight. 

(0) Use of Average Figures For A&P Is Erroneous: 

Mr. Havemeyer's methodology masks over the fact that 
some of the A&P stores took very low volumes. (See RAPX 232, 
pp. 48-49, 61-62, 67-68, 69-70, showing four A&P stores who 
took 20 cases or less per delivery and compare with the other 
A&P stores represented in RAPX 232, pp. 46-73). 96/ The averaging 
of all A&P stores blends-over partial cases and thus increases 
the number of points per case, which is an important part of 
96/ In connection with the case figures on these pages of RAPX 233, 
Tt is important to note that they are obviously inflated. A 


casual inspection of pages 46-73 will show that a partial case of 
any one product on any given day is always counted as a full case. 
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Mr. Havemeyer's methods of allocating certain costs such as 


loading expense and delivery expense (RAPX 233, PP- SO) 16) a se 


also raises the volume delivered to these and other low-volume 


stores (See RAPX 74), which materially affects the amount of 
fixed costs allocated to points delivered to such low volume 
stores (since the same fixed costs will be allocated over a 
greater number of points). (RAPX 233, P.- 10}. 

It is clear from the record that not all A&P stores 
belong in the same class. RAPX 74 shows that in March 1965 
there were A&P stores taking rather small volumes. This is 
reinforced by the section of RAPX 232 cited above. Moreover, 
CX 62T reveals that some A&P stores were too small to order 
merchandise in even cases. Despite these facts Mr. Havemeyer 
has made no study to determine whether there were different 
classes of A&P stores, based on size, type and purchase volume 
of the store. This must be considered a substantial defect in 
his study. 

(p) No Study Of Classes Of Stores: 

In fact, Mr. Havemeyer has completely ignored the 
question of different classes of stores, whether he was dealing 
with A&P or its competitors. The only differentiation he has 
made is on the basis of whether they were "limited service” or 
"€yl1] service customers" and his analysis of even this question 
leaves much to be desired. [See Findings 15(b) (vi) and (vii) 
above.) Yet it is clear that different sizes and types of 
stores differ in their enjoyment of a number of the functional 


elements of Mr. Havemeyer's cost study, such as physical 
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delivery, branch clerical, product waste, merchandising and 
possibly others. Purchase volume also will have a bearing 
on many of these things - including what type and size of 
store is involved. (Abrams, Tr. 6425-6427; Dr. Solverson, 


Tr. 1551-1552, 1554-1555). 


Mr. Havemeyer's only previous experience with a 


Robinson-Patman cost justification Study in a litigated case 
was rejected by the Court for his failure to properly classify 
customers. (Tr. 7685). He has repeated that error in the 
present studies. 

(q) “Limited Service" Contract Cannot Be The 
Basis For Cost Justifica‘’ on In This Case: 

The vast bulk of the savings claimed by Mr. Havemeyer 
are directly attributable to the difference in service require- 
ments which he alleges existed under the Borden-A&P private 
label contract. Cost differences which he alleges in connec- 
tion with physical delivery, product waste, selling expense and 
merchandising expense are due to the alleged differences between 
"limited service" and "full service." (RAPX 233, Attachments 3, 
5, 6 and 8). 

Yet, as was noted in Finding 15(b) (ii) above, the real 
difference in this instance was in the terms on which this 
“limited service" was made available to competing purchasers. 
With A&P, a very substantial price cut was granted in connection 
with "limited service" (CX 65). In the offer of the same 
service limitations to competitors, only 2% additional discount 


was granted (CX 123A-B; CX 138). By Mr. Havemeyer's own 
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testimony it can be seen that the latter discount was simply 
not sufficient to make "limited service" really available 
to competitors (Tr. 8334-8336). 

Therefore, the difference, if any, in this case is one 

The service provisions 

of the Borden-A&P contract are part and parcel of the discrimina- 
tion; not a justification for it. The terms of service in this 
case cannot be separated from the price. They were not offered 
separately. They are dependent on each other. A realistic 
look at the facts reveals that there is only one real difference 
in the Borden treatment of A&P, as compared to the competitors 
-- that 18, One Of price, 

A&P's cost justification position amounts to this; 
"A buyer may legally discriminate in price, if he wraps up the 
price package in service terms and offers the same service 
terms to others at a much higher, unattractive price, which the 
others cannot accept. The difference in service terms will 
then justify the price difference." Such logic is clearly con- 
trary to the meaning and intent of Section 2(a) of the 


amended Clayton Act. 


16. Mr. Havemeyer's Study Is Unreliable: 


In view of all of the above defects in Mr. Havemeyer's 


O'Hare Study, RAPX 233 must be considered unreliable and should 


be accorded no evidential weight. A&P had the burden of 
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establishing the substantiality and reliability of the cost 
evidence which it introduced. It is clear that it has failed 
in this burden. Thus A&P has failed to rebut the cost 
evidence introduced by complaint counsel showing that the 
price discriminations were not cost justified, 

D. The Hammond Study 

17, RAPX 234: 97/ 

This exhibit purports to be an analysis and comparison 
of Borden's cost of serving A&P stores, as compared to five 
competing purchasers, representing eight store locations, 
on Borden's Hammond, Indiana Branch and in Valparaiso, Indiana 
in October, 1969. The alleged cost difference is then 
compared with a computed "net difference in price" to deter- 
mine a "net discrimination in favor of A&P." (RAPX 234, pp. 

i and ii, 3 through 10). The cost elements considered in 
this comparison are: truck loading, physical delivery, 
branch clerical, product waste, branch selling, credit loss, 
advertising, merchandising and general selling and adminis- 


trative expense. (RAPX 234, pp. 3-10). 


18. Purports to Show That the Indiana Price 


Discriminations In Favor of A&P Were More Than Cost 
LLL LL LT ECL ene eer eee erenteeensente ettes 


Justified: 

This exhibit, along with the underlying exhibits which 
it "corrects," purports to show that the lower price granted 
97/ This is the final "corrected" summary copy of this set of 
calculations. The original exhibits to which the witness’ 


testimony refers are: RAPX 182-196, RAPX 219-221, RAPX 223- 
227, RAPX 229, and RAPX 238. 
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to A&P, as compared to the prices charged to competing retail 
grocers, was more than cost justified as a result of alleged 


differences in the cost of serving such accounts. 


19. Intended to Rebut Contemporaneous Borden 
Internal Accounting: 


Borden's internal accounting papers, prepared after the 
inception of the private label contract, show that Borden was 
selling to A&P at prices which were below its costs (CX 87A-B) 
and, that otherwise Borden's business was profitable (Cx 
206A-D). RAPX 234 is intended to rebut that evidence. 

20. Mr. Havemeyer's Calculations - Hammond: 

Mr. Havemeyer's calculations in RAPX 234 deal with stores 
served by Borden's regular wholesale routes operated out of 


the Hammond Branch, as well as with two stores (an A&P and a 


Tittle store) located in Valparaiso, Indiana and served for 


Borden by an independent contractor. There are some differ- 
ences in methodology as between his allocations dealing with 
the former and the latter. (RAPX 234; RAPX 185; RAPX 187). 
Therefore, such allocations will be dealt with separately 
herein. 

The Hammond area study (excluding Valparaiso) is broken 
down a? follows: 

(a) Truck Loading: 

The truck loading cost was allocated here in the same 
manner as in the O'Hare study, except that only the private 
label _ and private iabel equivalent items were used in his 


COMPLAINT COUNSEL PROPOSED 
FINDINGS OF FACT og 7 


allocation of this expense to the customer. He first deter- 
mined the labor cost for truck loading from Borden's accounting 
records and then estimated the total number of cases loaded 
on the Hammond wholesale routes. He divided the number of 
Cases into the labor cost to arrive at a loading cost per 
Case. (RAPX 234, p. 78; RAPx 185, p. 125). This was then 
applied to the individual customer on the basis of the 
number of points per case (of the private label or private 
label equivalent items) to arrive at a loading cost per point 
for A&P stores and the individual competing stores. (tr, 
8616-8618). This cost came out virtually the same for each 
customer; with Mr. Havemeyer going to four decimal places in 
order to obtain a very slight difference. (tr, 8616-8618; 
RAPX 234, pp. 3-9), 

(1) Allocation Improper -- Loading Expense Not 
Incurred In This Manner: Again, as in RAPX 233 (the O'Hare 
Study), the methodology employed in this allocation creates 
a cost difference, albeit infinitesimal, where no cost 
difference can exist. He has allocated this expense as if 
the orders were loaded on the truck in the form delivered 
into the store; that is, in accordance with the product mix 
which is ultimately purchased by each store. However, it 
was not loaded that way. It was loaded on pallets, with no 
separation out of the individual store orders. (Pergler, 


Tr. 5695-5696) . 
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As noted by Mr. Lemberg the loading expense was "in- 
curred equally per unit of product, per unit of gallons, per 
unit of half-gallons, per unit of quarts ... Because they 
are all loaded the same way, which is just haul it out of 
the cooler and put it on the truck." (Lemberg, Tr. 9413). 

Finding 15(a)(i) above goes into some detail why 
Mr. Havemeyer's methodology is improper. Those facts are 
incorporated herein by reference and will not be repeated 
here. However, it should be noted that the expense was not 
incurred in the manner implicit to Mr. Havemeyer's methodology. 
If the expense were properly allocated it would apply equally 
to each unit of product and could not give rise to a cost 


difference. (Lemberg, Tr. 9413). 


(ii) The Allocation of Loading Expense Conflicts With 


Section 2(a) of the Robinson-Patman Act: As pointed out in 
cetera eect aia en a ee eS 


Finding 15(a) (ii), Mr. Havemeyer's methodology does not take 
into account a difference in "method of delivery" or "quantity 
of delivery"; the only two criteria for cost justification 
under Section 2(a) of the amended Clayton Act. His method 
depends rather upon the product mix taken by the individual 
stores. Since this is not a proper basis for cost justifica- 


tion under the Act, it cannot be allowed. 98/ The allocation 


98/ See Finding 15(a)(ii) for a more detailed outline of the 
acts, 
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of truck loading cost is, therefore, improper. It should 


not result in any cost justification, but rather should apply 


uniformly to each unit of product. (Lemberg, Tr. 9413). 


(iii) Some Costs Are Omitted: ‘The witness admitted 


that the truck loading expenses which he selected include 
only wages of employees. He admittedly did not take into 
account any building expenses, land, refrigeration, loading 
machinery, repairs or other expenses associated with loading. 
(Tr. 8618-8619). 

Instead he has left all of such expenses in the delivery 
account and allocated them as part of the delivery expense, 
where his methodology would find the greatest cost difference. 
(RAPX 234, pp. 78, 80, 81; Tr. 8619-8620). I¢£ they had been 
properly included in loading expense, they could not have 
resulted in any cost difference (Lemberg, Tr. 9413) and the 
delivery expense would have been reduced accordingly. 

Mr. Havemeyer argues that these expenses were not broken 
out on Borden's accounting records and that, accordingly, he 
could allocate all to delivery expense (tr. 8618-8619). ‘This 
is merely an abdication from his duty to make an adequate 
study. He admittedly never inspected the Hammond operations 
and, therefore, had no personal knowledge of such operations 
(Tr. 8620). Failing this he should have at least made some 


allocation of the building and related expenses to the functions 
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to which they apply, even if it were somewhat arbitrary. It 
simply is not correct to lump all such expenses under the 
category which gives the greatest cost differential; 
especially where some of the functions should give rise to 
no cost difference at all. (Lemberg, Tr. 9409-9411, 9465- 
9466; also see admissions of Mr. Havemeyer at Tr. 8622). 

(iv) Possible Extra Costs In Loading A&P Products 
Not Studied: In Finding 15(a) (viii) above it was pointed 
out that extra handling was required for A&P in the loading 
process. The testimony of Mr. Pergler as to the loading 
procedures at O'Hare must be deemed applicable to the Hammond 
Branch as well, since no other evidence was produced as to 
loading procedures elsewhere. (Pergler, Tr. 5697-5698, 5700, 
5702-5704, 5707). Accordingly, the only evidence of record 
shows that extra work in the form of r.: ing labels and 
pallets had to be done specially for A&P. (Pergler, Tr. 
5697-5698, 5700, 5702-5704, 5707). 

Despite this fact Mr. Havemeyer has never studied, or 
even observed the Hammond loading operations to determine 
the extent of this extra effort (Tr. 8620). His study is 


therefore defective. (Lemberg, Tr. 9421-9422). 
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(b) Physical Delivery: 


As in RAPX 233 (the O'Hare Study) Mr. Havemeyer has lumped 
together several categories of expenses under the term delivery 
expense. He has included automotive, building (non-labor) and 
labor (including supervision) in the category of physical 
delivery expense. This data was used along with his so-called 
"time-standards" to arrive at a cost per serving minute. (RAPX 
234, p. 84). This was then to be applied to the individual 
stores on the basis of service time per point, which was also 
based on his time-standards. (RAPX 234, pp. 18 and 78; Tr. 
8669-8670). 

As in the cases of RAPX 232 and 233, Mr. Havemeyer has 
failed to produce competent evidence to support his assumption 
as to time. Consequently, a great portion of this section of 
his study has been excluded -- the total serving minutes per 
route day used to determine the "cost per serving minute" and 
the computation of the "service time per point" for each 
customer. The only items left in evidence in the physical 
delivery calculations are his cost figures for automotive, 
labor and non-labor expenses. (RAPX 234, p. 84). 

The exclusion of the results of the Physical delivery 
computations eliminates most of the "justification" determined 


by Mr. Havemeyer (RAPX 234, pp. 3-10). 
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(i) #ren'se of Allocation -- That A&P Required Less 


Service Tine The basis for this whole allocation is 

Mr. Havemeyer's allegation that A&P required much less 

service time per unit of product than did its competitors 
(with the exception of Wilco Food Center). (RAPX 234, p. 18). 
The witness did not make any study of the comparative times 
taken to serve the AuP stores and their competitors, but in- 
stead, attempted to apply so-called "time-standards" for which 
he was unable to produce substantiating evidence. (Tr. 8663- 
8667; See also "Order Supplementing and Modifying Order of 
September 11, 1974 Re Mr. Havemeyer's Cost Justification 


Exhibits," dated September 16, 1974). 99/ 


(ii) Mer. Havemeyer's Categorizations Of Customers As 
to Type Of Service Are Arbitrary and Unfounded: Mr. Havemeyer 


admitted that in the designation of customers as "full service" 
or "limited service," he classified A&P's competitors as "full 
service" if they took any of the additional services over 

and above those listed by Mr. Havemeyer as being included under 
"limited service." (Tr. 8666). However, this same principle 


did not hold true in the case of A&P, despite the fact that at 


99/ Further, his application of the "time-standards" depended on 
Ris designation of a store as either "full service" or "limited 
service." His designations of the individual stores was quite 
arbitrary, as will be more fully discussed below. (See Tr. 
8665-8668). 
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least two additional services, route bookkeeping and special 


deliveries, were shown to be performed for the A&P stores 


(Tr. 8667-8668; Sczcepaniak, Tr. 1294; RAPX 94-100). 

Further, only two customers in the Hammond area, Wilco 
Food Center and K-Mart, were designated by Mr. Havemeyer as 
receiving “limited service." (RAPX 234, p. 11). However, 

Mr. Sczcepaniak, the Assistant Route Foreman of the Hammond 
wholesale routes, tells an entirely different story. 

Mr. Sczcepaniak testified that all of the unfavored 
competitors included in the case-in-chief 100/ received the 
same type of service as the A&P stores on the Hammond routes, 
with the exception that they did not pre-order. (Sczcepaniak, 
Tr. 1286-1294). Even in the case of pre-ordering he minimizes 
the difference by noting that the driver knew from experience 
("by the buildup in his book") the approximate amount that 
each store would need each day (Sczcepaniak, Tr. 1294). 

Mr. Havemeyer, however, has picked upon a few slight 
deviations from the normal delivery procedure, as revealed in 
the testimony of representatives of those competitors, to 


characterize their service as full service. (RAPX 234, p. 11). 


100/ The unfavored competitors included in complaint counsel's 
case-in-chief were: Burger's Food Market, Model Food Center, 
Wallies Market, Wilco Food Center, and the Joseph Tittle & Sons 
stores (hereafter Tittle). 
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During the cross-examination of Mr. Kristoff, President 
of Burger's Super Markets, he stated that the Borden driver 
would rotate stock in the cooler, check the dairy case, 
rotate stock in the dairy case, take back outdated 
merchandise, and make special deliveries to the Burger's 
Food Market. (Kristoff, Tr. 2324-2325). However, a fuller 


explanation of these things on re-direct revealed that the 


Borden driver did not rotate the stock in the dairy case on 


a day-to-day basis, nor did he ever completely stock the case 
(Kristoff, Tr. 2426-2427). In fact, Burger's had an employee 
who was in charge of rotating and caring for the dairy case. 
On a day-to-day basis, it was this employee who rotated the 
stock. (Kristoff, Tr. 2431-2432). Ninety-nine percent of 
the milk delivered to Burger's was simply wheeled into the 
cooler (Kristoff, Tr. 2427). Similarly, he stated that the 
occurrence of out-of-date merchandise was "very insignificant" 
and "infrequent" (Kristoff, Tr. 2431). As for special 
deliveries, Mr. Kristoff said that such deliveries were very 
rare -- only one or two a year at the most (Rrietotr, Tr. 
2426). 101/ 

In a similar vei, Mr. Manley Minard, General Manager of 
Tittle stores, stated that: the Tittle stores "on occasion", 


received special deliveries, and "on occasion" the driver 


101/ In this regard, Mr. Sczcepaniak testified that A&P stores 
In the Hammond area continued to receive special deliveries 
after the private label contract was in effect. (Sczcepaniak, 
Tr. 1294). 
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would place the milk in the dairy case, and "on occasion" 


the driver would rotate the stock (Minard, Tr. 3207). He 


also said that Borden ran the risk of spoilage (Minard, Tr. 
3208). However, he later explained that there was a "very 
small volume of out-of-date merchandise. Sometimes there 
was damage, or a particular product that would go bad, but 
very rarely out-of-date." (Minard, Tr. 3258). 102/ 

Mr. Barnes of Wallies Market testified that the Borden 
driver delivered milk to the cooler, but would haul some out 
to the dairy case "if we were low on a particular item out 
there." However, the driver did not put milk in the dairy 
case, (Barnes, Tr. 3869, 3908). He also stated that the 
milk was rotated in the cooler, there were some special 
deliveries and that Borden assumed the risk of spoilage 
(Barnes, Tr. 3909-3910). However, the witness had no idea 
how much spoiled product, if any, was returned and stated 
that he had only received special deliveries "a few times” 
(Barnes, Tr. 3932-3933). 

In the case of Model Food Center the witnesses revealed 
that the Borden driver delivered the milk to a back room 


holding cooler and did nothing more. The driver did not 


102/ Of course, defective merchandise was returnable under the 
Private label contract also, (CX 62P-Q). 
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rotate milk in the display case (Peters, Tr. 3844-3845). It 


was also stated that Borden took the risk of spoilage (Barney, 
Tr. 3814), but that the amount of out-or-date merchandise was 
“relatively small" (Barney, Tr. 3838). 

Of course, Wilco Food Center even satified Mr. Havemeyer 
that it received "limited service." (RAPX 234, p. 11). 

In the case of A&P stores in the Hammond area, no-one 
was called to testify as to the exact nature of the service 
received. Mr. Havemeyer relied solely upon his interpretation 
of the Borden-A&P contract. (CX 62; RAPX 234, p. 11). Although 
it was shown, as noted above, that there were at least two 
variations from the contract provisions -- route bookkeeping 
and special deliveries (RAPX 94-100; Sczcepaniak, Tr. 1294), 
Mr. Havemeyer did not take these facts into account in charac- 
terizing the A&P service. It is fair to assume that 
Mr. Sczcepaniak's testimony to the effect that all received 
the same service implies that there may have been some occa-~ 
sional extra services performed for A&P stores, as was done 
for some of the unfavored competitors. 

In any event the slight variations noted above in con- 
nection with Burger's, Model, Tittle and Wallies were not 
enough to impress the Borden Assistant Route Foreman, so that 


he classified these customers differently. He noted that he 
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‘had personally served all of these stores and was familiar with 
the terms of service for each (Sczcepaniak, Tr. 1281-1285). 
His description of the normal service, as noted above, indicated 
that the only difference between these customers and the A&P 
stores was the fact that the A&P stores pre-ordered (Sczcepaniak, 
Tr. 1286-1294) and this difference was minimized by his other 
testimony (Sczcepaniak, Tr, 1294). Moreover, he showed a very 
clear recollection of individual service requirements. This 
was emphasized by the fact that he was even familiar with the 
lay-out of, and special services required for, two other stores 
on the routes (Southtown and Dick's) which had long since been 
closed. (Sczcepaniak, Tr. 1289-1290). The other testimony 
above does not detract from or contradict his basic testimony. 

Obviously this first-hand knowledge of Borden's customer 
service is far superior to Mr. Havemeyer's uneducated guess; 
noting again that Mr. Havemeyer had no personal observations 
or knowledge of Borden's Hammond delivery procedures. Accord- 


ingly, Mr. Havemeyer's characterizations of stores as "full 


service" or "limited service" are arbitrary and erroneous and 


have materially affected his calculations. 103/ 


Le SThaennshltidhenshnattieentnensineetnnesnneneemsenan 


103/ In this regard it should be noted that in the case of the 
One competitor credited as receiving "limited service," the 
delivery expense calculated for Wilco Food Center was lower 
than that computed for A&P stores. (RAPX 234, p. 9). 
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(iii) Failure to Make a Proper Classification of 
Customers: Again, as in RAPX 232 and 233, Mr. Havemeyer 
has failed to make any classification of customers, including 
A&P stores, according to type of store and volume of purchases. 


As in the case of those studies, which dealt principally with 


the O'Hare Branch, the record again discloses substantial 


differences between the various stores. 

Mr. Sczcepaniak's testimony reveals that there are 
different types of stores on the Hammond routes (Sczcepaniak, 
Tr, 1289-1290). Mr. Havemeyer's own calculations show there 
are vast differences in store purchase volumes, as well. The 
purchase volumes of the unfavored competitors range from a low 
of 2.7 cases per delivery to a high of over 88 cases per 
delivery. (RAPX 234, pp. 19 and 49). The small customers 
who were not included in complaint counsel's price discrimination 
tabulations, had purchase volumes ranging from 2.71 cases per 
delivery to 16.4 cases per delivery (RAPX 234, p. 19). Those 
included in complaint counsel's tabulations range between 18.2 
cases per delivery to highs of 67, 78 and 89 cases per delivery 
in the instances of Wilco Food Center, Burger's and Tittle 
Valparaiso (RAPX 234, pp. 19 and 49). 

A&P stores also showed a broad range; although none go 
near as high as Wilco, Burger's or Tittle Valparaiso. They 
range from a low of only 17.61 cases per delivery to a high of 
52.97, with a 13-store average of only 29.03 cases per delivery. 


(RAPX 234, pe. 15, 19). 


COMPLAINT COUNSEL PROPOSED 
FINDINGS OF FACT 


Obviously these are very great differences in purchase 
volume. 104/ They also indicate that the stores are different 


sizes and different types. For instance the Burger store 


purchased far more than twice the amount from Borden than 


did the average size A&P store and almost 5 times the volume 

of the smallest A&P stores. mr. Kristoff testified that the 

A&P stores that competed with him were not comparable in size 
with the Burger's store (Kristoff, Tr. 2270). 

Yet, Mr. Havemeyer made no study of the possible different 
Classes of customers. He has ignored this critical area of 
study despite the fact that Borden's discount schedules set up 
various volume brackets (See CX 138) and the record shows great 
disparities in size and type of store and purchase volumes. 

This is the same error made by Mr. Havemeyer in his only 
Previous cost study in a litigated Robinson-Patman case; the 
Bowman study (Tr. 7685, 9132). It is notable that in 
Mr. Havemeyer's own studies for State milk marketing agencies, 
that even he has given some recognition to the need to 
classify customers by type of store and volume purchased. 

(See RAPX 245A, Table 2; RAPX 245B, Tables 2A and B; and RAPX 
245C, Tables 3A-G). 


104/ The evidence shows that volume plays a very important 
part in costs. (Abrams, Tr. 6425-6427; Dr. Solverson, Tr. 
1551-1552, 1554-1555). 
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Mr. Havemeyer's failure to classify the Borden customers, 
including A&P, by type and purchase volume is a fatal defect 
in this allocation; as well as in the allocation of other 
expense functions such as, product waste, branch selling, 


credit loss, and merchandising expense. 


(iv) Commission Expenses Are Incorrectly Allocated 


On a Time Basis -- Cannot Give Rise to a Cost Justification: 


Again, Mr. Havemeyer has made the mistake of allocating route- 
men's commissions on the basis of the time the driver spent 

at the store (RAPX 185, pp. 122 and 125). This methodology 

is clearly contradicted by the record which shows that the 
commission is earned on a strict volume basis; on the amount 
of product delivered to a particular store, and not on the 
basis of the driver's time. (Sczcepaniak, Tr. 1293; Banaski, 
Tr. 9547, 9560, 9561; CX 298-300; RAPX 234, p. 82). 

The fact that commissions bear no relationship to the 
routeman's time is clearly illustrated by Mr. Havemeyer's own 
tabulations on page 82 of RAPX 234 and by the underlying Borden 
‘records (RAPX 91 and 92). Mr. Shavey, one of the routemen, 
worked only a 4-day week earning a salary of $122.20, as 
compared to a 6-day week for Mr. Nowicki wk. earnea salary 
of $198.58 for the week. (RAPX 234, p. 82; anc RAPX 92). 


However, the monthly commissions were something else. 
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Mr. Shavey here ehrned $1,180.79, as compared to Mr, nows $OH IZ 


$1,012.95. Both far outstripped a third routeman (Mr. Murphy) 
who worked a five-day week and earned only $794.09 in monthly 
commissions. (RAPX 234, P. 82; RAPX 92). ‘Thus the com) ssions 
show no relationship to the working hours. This is supported 
by Mr. Sczcepaniak, who testified that commissions varied 
according to sales (Sczcepaniak, Tr. 1293). The union con- 
tracts also show this to be the case (CX 298H=-J3; CX 299H-k; 
CX 300H-J). 

Over 45% of the labor expense being charged by Mr, Havemeyer 
to delivery represents "commission" expense. (See RAPX 234, p. 
82). This commission expense has been falsely allocated on the 
basis of service time so as to give the illusion of a cost 
difference. In truth and in fact, this substantial sum (commis- 
Sions) is related solely to volume and must be related equally 
to each unit delivered, It cannot, therefore, give rise to 
any cost difference as between competing purchasers, (Lemberg, 
Tr. 9405, 9434-9436, 9408). [See also, Finding 9(f) (vii), 
above, for a more detailed discussion of these same basic facts 
in connection with the “profitability study."] 

(v) The Automotive and Building Expenses are Improperly 
Allocated On A Time Basis: Mr. Havemeyer has also allocated 


non-labor and automotive expenses on the basis of the time the 
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driver spends at the individual stores (RAPX 234, pp. 84, 78; 
Tr. 8664-8665). The non-labor expense is principally building- 
related expenses (RAPX 234, p. 81-82, 84). 

As noted in Finding 9(f) (viii) above, in connection with 
the "profitability study," automotive expense is not related 
to the time the driver spends at the store. The truck is used 
merely to bring the product to the store and should be equally 
allocated to each unit of product. (Lemberg, Tr. 9408-9409, 
9447, 9451). This expense is incidental to the volume because 
it has to be hauled around the route (Lemberg, Tr. 9448-9449). 
Mr. Lemberg noted that the proper allocation of this item of 
expense to volume would "remove any cost difference in the 
allocation of the delivery expense" insofar as automotive 
expense is concerned. (Lemberg, Tr. 8409, 9447). 

Similarly, Mr. Lemberg noted that building expense should 
not give rise to a cost difference. He noted that the building 
expense is in no way related to the time the deliveryman spends 
in the store. (Lemberg, Tr. 9412). 

Quantitatively, these errors are quite substantial. 
Automotive expense has been calculated at $7,290.39. Non- 
labor costs are calculated to be $2,022.89. (RAPX 234, p. 82). 
When added to the labor expense, which Mr. Havemeyer used, 


$7,380.98, they give a total delivery expense of $16,694.26. 
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The automotive expense plus the non~labor expense represent 
about 56% of this expense. When the $3,354.99 in commissions 
is added to these two expense items, it is seen that about 
76% of the delivery expense has been impro erly allocated 
on a service-time basis. 

The elimination of this very substantial portion of the 
delivery expense from the cost study would obviously have a 
very substantial effect. of course, in the absence of any 
time study to show how the baiance should be allocated, it 


is impossible to accurately fasess the full extent of such 


change. es 


a 


(vi) Service Difference Cannot Be Considered In Any 
Event: Only those c differences which are due to the 
"differing methods or quantities" of sale or delivery are 
cognizable under Section 2(a) of the Robinson-Patman Act. 
Even if it were conceded, which it is not, that there were 
substantial differences in the methods and time requirements 


of delivery as between A&P and its competitors, the cost 


difference in this case is not due to differing methods, but 
to difference in availability. Borden offered to all other 


stores the same type service spelled out in the Borden-A&P 


contract. (Compare CX 62P-Q with Cx 138). However, in con- 
trast to the great savings afforded to A&P under the contract, 


only a 2% discount was offered to competitors. (CX 138). 
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Thus, "limited service" was not made available to competitors 
on the same basis on which it was given to A&P. The difference, 
if any, in service-time as between A&P and its competitors 
was not due to a "differing method" of delivery, but to the 
different terms under which this system was offered. The 
service terms are not separable from the pricing package, 
they are part and parcel of the discrimination. 

For a more detailed discussion of these facts see Finding 
15(b) (ii) above. As noted there, the alleged time difference, 
if such exists, cannot be taken into account in a Robinson- 
Patman cost justification study under these circumstances. 

(Vil) Mr. Havemeyer Improperly Averaged Data For 
A&P Stores: As noted in paragraph (iii) above, there is 
considerable difference in the characteristics of the various 
A&P stores in the Hammond study. They range in purchase 
volume from a low of 17.61 cases per day to a high of 52.97 
cases per day. The 13-store average is only 29.03 cases per 
day. (RAPX 234, pp. 15, 19). The averaging out of the service 
costs over this wide range of purchase volumes necessarily 
works to the substantial benefit of the smaller sized A&P 
stores. 

For instance, one of the A&P stores taking only 17 cases 
was store No. 325, located in Hammond and in competition with 


Burger's, (See RAPX 234, p. 19 and CX 182B). Burger's 
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purchased better than 78 cases per delivery (RAPX 234, p. 19), 
If A&P store #325 were properly classified as to size of store 
and purchase volume, and the same type of classification were 
made as to Burger's, it is quite apparent that this disparity 
in purchase volumes would wreak substantial change in the 
allocation of delivery and other expense functions. 

(viii) No Proof of Comparative Times of Service -- 
Allocation Impossible: Finally, as noted above, the alloca- 
tion of delivery expense by Mr. Havemeyer was based solely on 
service time. However, Mr. Havemeyer has been unable to pro- 
duce competent evidence as to the service time involved in the 
case of the Hammond customers. (See "Order Supplementing and 
Modifying Order of September 11, 1974 Re Mr. Havemeyer's Cost 
Justification Exhibits," dated September 16, 1974). Asa 


consequence, Mr. Havemeyer has failed to produce evidence of 


any cost difference, as between A&P and its competitors, 


in connection with the physical delivery function. 
: (c) Branch Clerical Cost: 

In this section Mr. Havemeyer allocates the office 
expense (RAPX 86, line 36) to customers on the basis of the 
delivery ticket, or number of deliveries. (RAPX 234, p. 78). 


He first determines the cost per total delivery ticket and 
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then allocates the cost to A&P stores and each competitor on 
the basis of the percentage of the total ticket represented 
by the lines dealing with private label or private label 
equivalent items. (RAPX 234, p. 78). 105/ 

(i) Clerical Expense Is Not Solely Related to the 
Delivery: As pointed out in Finding 15(c) (i) above, 
branch clerical (office) costs do not relate solely to the 
delivery ticket. Even Mr, Havemeyer only claims that pro- 
cessing of the delivery ticket represents “one of the 
significant functions ..+ of Branch Clerical ...-." (Tr. 
7716). (Emphasis added). Mr. Lemberg has pointed out that 
branch clerical costs also involve a number of other signifi- 
cant functions, such as, inventory control, maintenance, 
operation of the vehicles, payroll and the selling function 
(Lemberg, Tr. 9414). He also pointed out that a number of 
these items bear far more directly on volume, than on the 
number of lines on a delivery ticket (Lemberg, Tr. 9415). As 
noted in a number of instances above, volume-related expenses 
cannot result in a cost difference, because they apply equally 
to each unit no matter where delivered. (Lemberg, Tr. 9408). 
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105/ Note that, contrary to RAPX 233, the O'Hare Study, 
Mr. Havemeyer does allocate clerical expense solely to the 
private label equivalent items in this study. 
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Under these circumstances, Mr. Haveneyer's allocation 
of branch clerical expense is defective, since it is not 
allocated in the manner in which the expense was incurred. 
(Lemberg, Tr. 9414-9415), 

(ii) Methodology Shown Incorrect by Comparison With 
O'Hare Study: The incorrectness of Mr. Havemeyer's method- 
Ology is well illustrated by comparing his allocations in the 
O'Hare Study and the Hammond Study. In the O'Hare Study, 

Mr. Havemeyer arrives at the astounding figure of 73 cents 
expense for processing just one delivery ticket (RAPX 233, 
p. 11). Obviously, Borden did not spend this amount for the 
routine processing of one delivery ticket. However, this 
same methodology leads to an even more amazing result in 
Hammond. Here Mr. Havemeyer's methodology results in an 
expenditure of $3.38 for the Processing of just one ticket. 


These results show clearly the error in ignoring the other 


significant functions performed by the clerical staff. 


e 
(iii) Methodology Shown Incorrect By Comparing With 
Dairy Broker Segments Of Hammond Business: Comparison 
malty =roker Segments Of Hammond Business 


with the clerical cost associated with the Dairy Broker seg- 
ment of the Hammond Branch business also shows the error in 
Mr. Havemeyer's methodology. In the case of the dairy broker, 
the Hammond Branch office would have only one customer per 


route -- the independent distributor (broker). (Malone, DTr. 


76=78; Daube, Tr. 6677). Yet the total amount of clerical 
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expense is proportionally about equal to the clerical cost 
for the wholesale routes. (Compare RAPX 86 and 87, as well 
as the volume on RAPX 80 and 81.) 

Obviously, the clerical expense on the vendor, or broker, 
routes is not going to be much involved with delivery tickets. 
The rest of the functions involved with the broker volume are, 
however, equally as pertinent to the regular wholesale business. 
They are, among others, building, inventory control, mainten- 
ance, storage and loading. If these expenses make up such a 
great amount in the case of the independent distributor (broker), 
they must also make up the greater part of the clerical expense 
in the case of the regular wholesale routes. Thus it would 
appear from a comparison of the per unit cost of clerical 
function, as between the dairy broker account and the regular 
milk account, that this expense is primarily related to volume. 

(iv) Has Not Accepted Borden's Accounting Methods: 
Frequentiy when questioned concerning particular computations, 
Mr. Havemeyer's answer has been to the effect ",., Borden's 
accounting system and, presumably, they know more about the 
charging of accounts expenditures than we do at this time, at 
this distance -- they charged a certain amount of money to these 
categories, and I have to assume they know where the money is 
spent". (Tr. 8653). Yet, he has ignored the methodology used 


by Borden in this instance. 
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Borden's records of expense for the various types of 
business in Hammond reveal that Borden charged the office 
expense to wholesale sales, dairy broker, trailer-runs and 
retail on a volume basis. (Compare RAPX 86 through 89, and 
also the volume figures in RAPx 80 through 82). For example, 
the trailer-runs which account for the biggest share of the 
volume out of Hammond (RAPX 82) account for the greatest 
portion of the office expense (RAPX 89). Since Mr, Havemeyer 
had made no Study of how this expense was incurred, he should 
bow to Borden's expertise and allocate the total amount on a 
volume basis. 

(vy) Mr, Havemeyer Ignores Possible Extra Costs For 
A&P: Mr. Havemeyer admits that in the case of A&P there 
is a daily delivery ticket for each individual store and a 
summary billing sheet which combines the billings for a 
number of stores in one area (Tr. 8484, 8486). Necessarily 
then, there had to be extra processing of billings for A&P. 
First the individual st daily delivery ticket had to be 
Processed. Then a number of daily slips had to be summarized 
into a weekly billing slip, by area, Moreover, Borden per- 
formed another additional billing service for A&P in that it 
included more information. It also had to include retail 
Price information on a per unit, sub-total and total basis at 
A&P's request. (See "A&P's Further Amended Answer to Complaint 
Counsel's Request for Admission" dated March 12, 1973, page 2, 


second paragraph). 
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These facts were not considered or studied in 
Mr. Havemeyer's allocation of this expense to A&P stores. 
(Tr. 8478-8480, 8484-8486, 7716-7730). This failure con- 
stitutes error, where the record shows a substantial possi- 
bility of an extra cost for A&P in connection with the 
clerical expense. Without a study of this question and the 
proper allocation of any additional expenses to A&P, the 
study cannot arrive at a true cost difference. (Lemberg, 
Tr. 9421-9422). 

(ad) Product Waste: 

The witness took the expense for waste from the Hammond 
wholesale delivery account (RAPX 86) and allocated it evenly 
to stores only, also excluding those stores which he 
designated as receiving "limited service" (A&P, Wilco and 
K-Mart). (RAPX 234, p. 78). He excluded the canteen routes 
and the "limited service" customers on the basis that product 


waste did not apply to them. (Tr. 8777-8787). 


(i) Evidence Indicates That Product Waste Applied to 
All Stores -- It Included Leakers And Product Spoiling Within 


Date: Leakers and product spoiling within date could be re- 


turned by all customers, including A&P (See CX 62Q and CX 138). 
Mr. Havemeyer admits that leakers and product spoiling within 
date are "product waste" (Tr. 8490, 7749). However, he alleges 


that “someone in the accounting department" at Borden told them 


COMPLAINT COUNSEL PROPOSED 
FINDINGS OF FACT 


COOIS 
(Case & Co.) that such products were handled separately in 
Borden's bookkeeping (Tr. 8785). He could not point to any 
evidence of record that this was the case, or identify the 
party who told him this (Tr. 3785-8786). This statement was 


allowed to remain in the record solely to show the basis 


of Mr. Havemeyer's Opinion, but not in proof of Borden's 


accounting procedures. (Tr. 8786). 106/ No other evidence has 
been offered as to the treatment of leakers and product 
spoiling within date, 

Therefore, Mr. Havemeyer's admission that such defective 
products are "product waste" and the further fact that he 
actually allocated some expense to A&P on the basis of such 
defective «.oducts in his one Study, RAPX 232 (Tr. 7749, 
7753), as well as Borden documents showing that leakers and 
product spoiling within date are returnable by A&P and limited 
service customers (Cx 62Q; CX 138), are the only evidence of 
record concerning the proper accounting treatment of these 
products. They indicate that "product waste" expenses are 
allocable to all. 
nner 


106/ On objection of complaint counsel to this unsupported 
testimony, the Judge ruled that the testimony would be allowed 
as the basis for Mr. Havemeyer's Opinion, but that "We aren't 
going to accept the statement that someone unnamed told this 
witness a certain thing as a fact in this proceeding; only 
that such an event gives rise to this witness' opinion on the 
subject." (Tr. 8786), 
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(ii) Only Record Evidence Indicates That Defective 
Product Was Substantial Part of Product Waste: Competing 
retailers of any size generally testified that they had very 
few retuxas of spoiled product. Mr. Kristoff, of Burger's 
Food Marxet, scated that the occurrence of out-of-date 
merchancd .22 was 


Very insignificant .... infrequent (Kristoff, 
Tr. 2431). 


Mr. Minard, of the Tittle st >ves, testified that there was a: 
very small volume of out-of-date merchandise. 


Sometimes there was damage, or a particular 
roduct that would go bad, but ver rarel 

out-of-date. (Minard, Tr. 3528). (Emphasis 
added). 


Mr. Barney of Model Food Center stated that the amount of 
out-of-date merchandise was “relatively small" (Barney, Tr. 
3838) and Mr. Barnes, of Wallies Market, had no idea how much, 


if any, out“=of-date product was returned (Barnes, Tr. 3909- 


3910). 


Moreover, Mr. Havemeyer himself indicated that Borden 
probably experienced a high incidence of gallon paper leakers 


(Te, 8101). 


cccnceenenst er toa NEAL ELEC LLL LLC LLC 


107/ Of course, the damaged and spoiled products within-date 
were returnable by everyone. It is particularly notable that 
the distinction between such products and product which was 
out-of-date had not been raised when any of the competitors 
testified. Thus this statement by Mr. Minard was completely 
voluntary and fortuitous. Had this been an issue of record at 
that time, each witness could have been questioned concerning 
the relative incidence of defective product, as compared to 
out-of-date product, within their returns. In view of 

Mr. Minard's testimony, it must be assumed that these other 
supermarket owners would have testified similarly. 
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Under these circumstances, the only evidence of record 


indicates that a substantial portion of "product waste" was 
represented by leakers and product spoiling within date, which. 
were returnable by all. Accordingly, Mr. Havemeyer's exclusion 
of A&P stores, Wilco Food Center and K-Mart, constitutes sub- 


Stantial error. 


(iii) Witness Has Not Studied Different Classes Of 
eS NOE ptuctea virrerent Classes Of 


Stores In Connection With Product Waste: As noted in the 
previous paragraph, the record evidence shows very little 
product waste, insofar as the larger store customers of Borden 
are concerned. RAPX 36, the stipulation concerning service of 
other store customers in the Hammond area, Shows that a few 

of the larger of these customers would testify in a similar 
manner (RAPX 36; compare volumes on RAPX 234, p. 19). The 

very small stores would not have so testified; thereby indicat- 
ing a higher incidence of product waste (RAPX 36). 

Despite these facts and his earlier misfortune with the 
Bowman study (Tr. 7685), Mr. Havemeyer persists in the unten- 
able position that size and type of store and purchase volume 
do not require the additional classification of customers. 

If a proper study had been made, it is most likely that a great 
portion, if not all, of the "product waste" expense would have 

been allocable to the smaller classes of stores. Accordingly, 

Mr. Havemeyer's study of the product waste experiences of 


Borden is defective and deserving of no evidentiary weight. 
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(iv) Non-Store Customers Have Been Erroneously Excluded: 


Mr. Havemeyer bases his exclusion of the sales on the canteen 


and mixed routes solely on his opinion that there were "very 
little returns, if any, because a good route-man, especially 
when he is working ina plant such as we described before, the 
steel mill, if he sees a product isn't selling in a particular 
Machine, he can take it over to another machine so you have 
very little return or product waste on canteen routes." (Tr. 
8779). 

First of all, this opinion is based on the observation 
of other canteen routes, not Borden's. (See Tr. 8779). 
Secondly, this observation is not really different from the 
comments of the large independent store operators cited in 
paragraph (ii) above. Mr. Havemeyer says "very little." The 
competing purchasers say, "very insignificant .... infrequent," 
"rarely out-of-date," and "relatively small." [See paragraph 
(ii), Supra]. 

Thirdly, Mr. Havemeyer's characterizations of a good 
routeman's technique on a canteen route, should hold true of 
a good routeman on a wholesale route. Mr. Sczcepaniak noted 
that the drivers kept a "daily buildup" in their books on each 
customer (Tr. 1294). This would indicate that there were similar 
steps that were taken with store customers, especially those 
taking high volume who moved the product through their stores 


rapidly. 
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In short, Mr. Havemeyer has made no study of the actual 
facts. His assumptions would hold equally true for the large 
volume purchasers, who were obviously efficient and successful 


retailers. His exclusion of these substantial sales (RAPX 


234, p.» 78) without record basis is therefore erroneous. 


(v) The Results Are Ridiculous In Light of Record 
Evidence And a Comparison With the O'Hare Study: Further- 


more, the end results of Mr. Havemeyer's allocations are 
patently ridiculous. $.002575 is the amount which has been 
allocated per point to each of the unfavored competitors, 
except Wilco (RAPX 234, p. 78). In the case of Burger's this 
would total an enormous $137.78 for the month of October, 1969. 
($.002575 times the monthly point volume 53,507.25 shown on 
RAPX 234, p. 19). This is flatly contradicted by the testimony 
of Mr. Kristoff cited above. (See Kristoff, Tr. 2431). In 
the case of the three Tittle stores on the Hammond routes in 
October, 1969, this would amount to over $146.00 for stores 
which "rarely" have out-of-date products (Minard, Tr. 3528). 
The record evidence simply will not support such cost 
estimates. All of the errors cited above have obviously 
distorted Mr. Havemeyer's results to a very great degree. 
Finally, it should be noted that the per point expense 
for the Hammond routes even greatly surpasses that which 


Mr. Havemeyer calculated in the O'Hare Study. In RAPX 233, 
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the product waste cost was less than half that in RAPX 234, 


despite the fact that he was there dealing with a far greater 


number of customers, many more routes and on the average, much 
smaller customers. (See RAPX 233, pp. 21, 8 and 31). This 
just does not make sense. Certainly, if the Hammond Branch 
were that much more inefficient it would have been remedied 
long before this point. 108/ 

For all of these reasons, the results of Mr. Havemeyer's 
allocation of "product waste" must be considered deficient and 
erroneous. No cost difference has been demonstrated. 

(e) Branch Selling Expense: 

In this calculation Mr. Havemeyer took the Borden whole- 
sale selling expense (RAPX 85) and added in certain expenses 
from the wholesale delivery account (RAPX 86). He then allocated 
this expense to non-A&P, store points only. He thus excluded 
A&P store sales and those to non-store customers from the 


allocation. (RAPX 243, p. 78; Tr. 8787-8798). 


108/ Moreover the Municipal Code of Chicago reveals that there 
was an unusually short selling period within the City of 
Chicago. (RAPX 55) Section 154-16 of that Code requires that 
milk shall be sold not later than the day beginning 25 hours 
after the day of pasteurization, and such maximum time limit 
shall be designated on the label. (RAPX 55, page 6). 
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(i) Me. Hevemeyer Did Not Consider The General Expense 
Of "Missionary Work" In His Allocation: Mr. Havemeyer's 


allocation is again based on the assumption that the entire 
time of the Borden salesman was spent in soliciting these 
particular store accounts (all non-A&P stores). (See Tr. 
8494; RAPX 234, p. 78). The record shows that this is not 
the case. 

As noted in Finding 15(e) (i), supra, the testimony of 
Messrs. Daube and Dischner, Borden executives, reveals that 
the basic function of the Borden saleman was to contact new 
customers and obtain new business (Daube, Tr. 9226, 9227; 
Dischner, Tr. 7161, lines 14-19). Therefore, it is clear that 
the saleman did not spend all of his time with the 17 independ- 
ent store customers on the Hammond routes. 

The most important function of obtaining new business 
(missionary work) is a general expense of doing business which 
benefits all of Borden's customers. As noted by Mr. Lemberg, 
such general expense should be borne equally by all customers and 


would not result in a cost differential. (Lemberg, Tr. 9419- 


9420). 
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Indeed, if any customer benefits more than others from 
the general expense of such missionary work, it is A&P. In- 
creased sales is related directly to plant volume and, therefore, 
to economies of scale at the plant and other parts of Borden's 
cperations. A&P was the only one of these customers on a 
cost-plus basis. (CX 62; CX 138; CX 288A-X; and CX 289A-C). 
Moreover, A&P told Borden that it expected Borden to keep its 
costs down by improving other economies (CX 106B, first two 
full paragraphs). With a brand new, highly efficient plant, 
economies of scale through increased volume is about the only 
way such economies can be made (CX 106B). 

Accordingly, a substantial share of the branch selling 
expense should have been allocated to all sales including A&P 
store sales. 

(ii) Non-Store Customers Have Been Erroneously 
Eliminated: Mr. Havemeyer bases his exclusion of all 
canteen sales on the opinion that such sales would be 
negotiated on a higher level than the Hammond Branch level 
(Tr. 8801-88062). He uses one example, Borden's dealings 


with ARA (allegedly a vending and catering service) as 


COMPLAINT COUNSEL PROPOSED 
FINDINGS OF FACT 


illustrating the basis of his opinion (Tr. 8801). His 
Opinion is based soley on his experience with other dairy 
firms (Tr. 8802). 
However, he cannot point to anything in the record which 
indicates this was the case with Borden and the Hammond canteen 


routes (Tr. 8802). He also admits that he has no personal 


knowledge of the dealings between these firms and Borden and that 


there is nothing in the record in this case to give him such 
personal knowledge (Tr. 8802). 

We are left then with nothing but Mr. Havemeyer's experience 
elsewhere to support his position. This is the same experience 
which told him that Borden's wholesale route Salesmen did not 
call on non-store customers served by wholesale routes. It is 
that experience which failed him miserably when Mr. Daube was 
called to support it on this latter position. As noted in 
Finding 15(e) (ii), above, at the very best Mr. Daube was 
unable to say whether such salesmen called on non=-store accounts 
Or not (Daube, Tr. 9246) and he actually tended to state that 
if the non-store customers were served by the wholesale routes 
then the wholesale route salesmen served them (Daube, Tr. 9226, 


9234-9236). 
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Mr. Havemeyer's bald assertion that the Hammond salesmen 
had nothing to do with the canteen route accounts is, there- 
fore, simply unsupported. He has no knowledge of Borden's 
actual practice (Tr. 8801-8802). The Borden company pay records 
lists the salesman (contact man) on the same record as that 
containing the supervisors and routemen for ali wholeszle 
routes (which term includes the canteen routes) (RAPX 92). The 
Borden expense records lump together all wholesale routes, 
whether they serve stores, or canteens, or both (RAPX 80-90). 
There is simply no record basis for the exclusion of these sales. 
Such exclusion, therefore, constitutes substantial error. 

(iii) Record Does Not Support The Position That Salesmen 
Did not Call On A&P Stores: Furthermore, the record does 
not support the position that the Borden saleman did not call 
upon A&P stores. Mr. Havemeyer's positon is based upon the 
terms of the Borden-A&P agreement. However, that contract 
really provides that "Borden salesmen's services will be 
supplied at the store level only, to follow through on @ 
complaint covering such matters as service, product or container." 


(Emphasis added). (CX 62Q). 
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Thus, Borden salesman were to call on A&P stores, but 
only to handle complaints. Yet Mr. Havemeyer has made no 
study of this function for A&P. He has instead eliminated 
A&P volume entirely from his calculations (RAPX ao8, O. 78); 
This is not warranted based on the record evidence. The 


calculation is, therefore, erroneous. 


(iv) Substantial Part Not Allocable To Larger 
et i ocable To Larger 
Unfavored Competitors -- Provision For Bad Loans: Aside 


from the substantial portion of selling expense which must 
be considered a general business expense, as noted above, 
another very substantial portion of this selling expense is 
obviously not allocable to all classes of stores, especially 
the larger independents. That is the "provision for bad loans." 
(See RAPX 85, line 1l). 

A review of RAPX 85 (Borden account entitled "Selling 
Milk Wholesale") shows that the greatest portion of this 
account is made up of one entry "Provision - Bad Loans." 
Mr. Havemeyer admitted that this item had no bearing on normal 
credit or credit loss (Tr. 8791) and that it dealt with 
loans from Borden to a particular customer or customers 
——— SS particular customer or customers 
(Tr. 8791, 8790). He also admitted that he made no Study of 


this item to determine how it arose (Tr. 8790). 
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Yet the record shows that only one of the unfavored 
competitors relied upon by complaint counsel (and one of the 
smallest at that) had received a loan from Borden; that was 
Wallies Market. Further, the record shows that this loan was 
fully repaid, with interest. (Barnes, Tr. 3667). 109/ 

It is at least quite obvious that the rest of the un- 
favored competitors, Burger's, Tittle, Model and Wilco should 
not be saddled with an expense for a service they did not 
enjoy. Moreover, it is also clear that Wallies should not be 
charged with any of this expense without at the same time 
crediting it with the interest payments it was making to 
Borden. 

Moreover, Mr. Havemeyer's failure to study the manner 


in which this expense was incurred, makes it virtually 


impossible to allocate. We do not know who had received 
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109/ The Tittle chain did receive a loan from a bank, which 
Borden helped to arrange, but there is no evidence that 

Borden ran any risk on such loan (Minard, Tr. 3223-3224). 

A similar arrangement may have existed with Wilco Food 

Center (Gintert, Tr. 2468-2469), but it has not been 

established that this is actually the case, nor that if it 

is, that such loans occurred during the time period 1966-1970 
(Gintert, Tr. 2468-2469, 2515-2516). In fact, A&P's cross~ 
examination of this witness makes it appear that the loans, 

if any, occurred during an earlier period. (Gintert, Tr. 2512). 
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loans from Borden (Tr. 8790). We only know that none of the 
larger independent customers on the Hammond routes received 
such loans, with the exception of Wallies Market. 110/ We also 
know that some of this loan expense was transferred out 

to the "Delivery-Dairy Broker" account and apparently 

involves a loan or loans to dairy brokers (independent 
distributors). (Compare RAPX 85 with RAPX 87; also see Tr. 
8812-8814). However, we do not know how much of the amount 
transferred out was made up of "Provision Bad Loans." Also, 
there is no record evidence as to whether or not A&P received 
any loans from the Borden company. 

In short, we do not know anything about how this expense 
was incurred. We don't even know if it is a write-off of 
actual bad loans, or a reserve for the eventuality that a 
certain percentage of outstanding loans may be defaulted. 


(Te. $790). 


110/ While Wallies is one of the larger markets when related 
to the other 10 customers on the Hammond routes, (which 

were not included in complainc counsel's case-in-chief), 

it is at the very lowest level of purchases when compared to 
the other six non-A&P stores on these routes. The latter 

six stores have purchases ranging up to 78.28 cases per 
delivery, as compared to Wallies' 18.75. (RAPX 234, Ds. 19). 
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Finally, Mr. Havemeyer has again failed to make any 
classification of customers. It is obvious from the record 
that all classes of customers did not receive loans from 
Borden. In fact, the record shows only one store which did 
-- Wallies. (See also Tr. 8790). This is hardly a basis 
for imputing such an expense to all independent stores. More- 
over, as noted above, the record is totally silent as to whether 
A&P had received any loans from Borden in connection with 
its Hammond operations. There is, therefore, not as much 
of a basis for imputing this cost to Burger's, Model, Tittle 
and Wilco, as there is for allocating it to A&P. 

In view of these facts, this very substantial portion 
of Borden's selling expense is clearly mis-allocated. On 
the basis of this record it cannot be allocated at all to 
Burger's, Model, Tittle and Wilco and there is insufficient 
record evidence to determine how much, if any, should be 
allocated to Wallies. Moreover, due to Mr. Havemeyer's 
failure to adequately study this expense, we cannot even tell 
what portion of the selling expense is involved (since we 
don't know how much of this particular item was transferred 
to the Dairy Broker account), but it could be as much as 75% 


or more of the entire account (See RAPX 85). 
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(v) Duplication Of Expense Items -- Expense 


Overstated: Mr. Havemeyer added $1,534.07 of expenses to 
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this function from the delivery function without any record 
Support. These expenses fall in four categories: traveling 
expense, membership fees and dues, contributions and donations, 
and miscellaneous expense. (Tr. 8794-8796). It is admitted 
that the same headings, with entries, also appear in the 
selling expense account (RAPX 85). (See Tr. 8794-8796, 8802- 
8809). So, despite the fact that Borden has already posted 
such expenditures to selling, Mr. Havemeyer has taken additional 
expenses, with the same titles, from the delivery expense 
account (RAPX 86) and posted them as selling expense. (RAPX 
234, pp. 81 and 86; Tr. 8802-8809). 

Mr. Havemeyer cited to no record evidence in support of 
this duplication of expense (transferring similar expenses 
from the delivery to the Seilting accounts). (Tr. 8794-8796, 
8802-8809). In fact there is none. In the case of traveling 
expense and miscellaneous expense, he is obviously following 
his practice started in RAPX 232 and 233 of considering 
such items as the expense of salesmen. But at least in those 
cases the selling and delivery functions were included in one 
account (RAPX 71 and 72, Accounts 723-023). Here there are 


separate accounts for the two functions. Moreover, Mr. Daube 


from Borden, who was called to Substantiate Mr. Havemeyer's 


FoOstion as to the records at O'Hare indicated that, even there, 
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the “traveling expense" included supervisional expense and the 
"miscellaneous expense" included a far greater range of expenses 
than the "petty cash" expenses referred to by Mr. HMavemeyer. 
{Daube, Tr. 9216, 9211, 9182; Pergler, Tr. 5627-5629 -- for 
a more detailed discussion of this point and the citations see 
Findings 9(f) (iii) and 15(e) (vii), above]. 


Thus, Mr. Havemeyer's transfer of this amount, which con- 


stitutes about 26% of the total expenses being allocated here 111l/, 


is erronerous and substantially overstates the amount of delivery 


expenses being allocated. 


(vi) Mr. Havemeyer Has Not Studied The Sales Expense 
Of Borden's Chain Store Sales Manager And Assistant: Mr. Have- 


meyer admits that in allocating selling expense, he has made 

no study of the expense of Borden's chain store sales manager 
{Gordon Tarr until September 1968 (Tarr, Tr. 842)] and the 
saleman who assisted him in servicing the A&P account. His 
reason for making no such study was that his study dealt with 
1969. (Tr. 8894). This is an obvious reference to the fact 

that Mr. Tarr retired in September 1968. (Tarr, Tr. 842). 
However, there is no. record basis for holding that Borden's 
business relationship with A&P was altered one whit by Mr. Tarr's 


retirement. 


l1l1/ The total amount being allocated is $5,913.97 (RAPX 234, 
pp. 78 & 86). The amount of these expenses which have been 
improperly transferred to selling is $1,534.07 (RAPX 234, p. 81). 
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The record clearly shows that Borden had a chain store 

sale manager who spent almost all of his time serving the A&P 

account and that he had one assistant who helped him serve this 

account. (Tarr, Tr. 845-846, 897-899). A cost study which 


fails to take into account the effect of countervailing costs 


incurred for the favored customer alone is obviously defective. 


It cannot show a true cost difference. (Lemberg, Tr. 9422). 


(vii) Mr. Havemeyer Has Not Adequately Studied The 


Selling EXPENS@yhccount: A review of the selling expense 


account, comparing the expenses with the prior year and comparing 
it with other expense accounts and the salary records, reveals 

a need for a far greater study of this account than that made 

by Mr. Havemeyer. There are obvious discrepancies in several 
areas including supervisory expense, supplies expense and the 
question of selling expense for other sales out of Hammond. 

In the case of supervisory expense RAPX 85 shows a 

supervisory expense of $1,866.33 for the month, with other 


wages totalling only $825.00. 112/ Obviously this supervisory 


112/  RAPX 92 reveals that there is one saleman or contact 
man serving the Hammond routes, with a weekly salary of 
$162.25. The slight additional monthly wage on RAPX 85 
might represent some clerical help. 
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expense is way out of line, especially when it is noted on 


RAPX 86 that there is no supervisory expense for the current 


month in the delivery expense account. The same lack of 
supervisory expenses can be found in both the "delivery-dairy 
broker" account and the "Trailer run" delivery expense account. 
(RAPX 87 and 89). A scanning of the “same month last year," 
"this year to date" and "last year to date" columns on these 
four exhibits - RAPX 85, 86, 87, and 89 - reveals that supervisory 
expense appears to be shunted between the selling, delivery 
wholesale, and delivery dairy broker accounts (RAPX 85-87) 
and that no supervisory expense is allocated to trailer run 
sales during any of these periods. 

Additionally, the questioning of Mr. Havemeyer as to 
this point revealed that there were other wholesale sales 
in the Hammond branch to which this and the other selling 
expense might have applied. (Tr. 8798-8800). Despite these 
serious questions Mr. Havemeyer made no deeper analysis of 
this account. 

Again the item "Supplies" on RAPX 85 raises considerable 
question. Comparing it with the prior year's experiences 


there has been a drastic change. There is also a very huge 
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increase over the average according to the year-to-date 
column. (RAPX 85). A review of the wholesale delivery 
and dairy broker accounts (RAPX 86 and 87) indicates that 
there may have been some Shunting of expenses here as well, 
but Mr. Havemeyer has not made any study of this either. 
Then there is the question of the existence of only 
One selling expense account. (Tr. 8809). The witness 
admitted that in the case of delivery expense, Borden's 
records break down its expense experience between several 
different categories including milk wholesale, dairy broker 
and trailer runs, as well as retail home delivery (Tr. 8809; 
RAPX 86-89). Yet only the one selling expense account exists 
for the Hammond branch (RAPX 85). Some of those expenses 
have been transferred to the dairy broker account, as noted 
above, but none have been accounted for in the other types 
of business. (See RAPX 88-89). In prior studies where an 
expense was entered in only one account, Mr. Havemeyer has 
made a proration of such expense over the other sales 
categories, but here he has apparently not even made any 


inquiry into the situtation. (See procedures followed for 


truck loading expense in Attachment 2 of RAPX 233, Pp. 10), 
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Moreover, Mr. Havemeyer admits that RAPX 75 shows 
a far larger volume of wholesale sales than that to which 
he applied the wholesale selling expense (Tr. 8809). 
With all of these facts considered, it is clear that 
Mr. Havemeyer has not given adequate study to this account 
and to the manner in which this expense was incurred. (Lemberg, 


Tr. 9419-9420). 


(viii) The Amount Allocated To Unfavored Competitors 
Is Obviously Too High:: The extent of the above listed 


errors is made all too clear by the ridiculous nature of Mr. Have- 
meyer's results. The witness has calculated a branch selling 
expense of 2.3035 cents for each point delivered to an independent 
store customer on the Hammond routes (and nothing to A&P). 
(RAPX 234, pp. 78, 3-9). Even by comparison with the O'Hare 
Study this seems greatly exaggerated (1.6036 cents ~ see RAPX 
233, p. 23) and we have already illustrated the obvious 
exaggeration of this expense for the O'Hare customers. [See 
Finding 15(e) (iv), above.] 

In the case of Burger's market the salesman visited on a 
monthly basis (Kristoff, Tr. 2378-2379). At Wallies Market 
the salesman called on the store once or twice each month 


(Barnes, Tr. 3933). Mr. Barney of Model Food Center testified 
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that the Borden salesman generally called on him at his 

Dolton, Illinois office, rather than at the Hammond Store. 

He stated further, that such visits occurred on an average 

of once every six weeks. (Barney, Tr. 3836). Mr. Gintert 

of Wilco Food Center testified that the Borden salesman called 

on Wilco about once a week and spent a varied amount of time, 

generally about 15 minutes to a half-hour per visit (Gintert, 

Tr. 2524). Finally, Mr. Minard of the Tittle stores testified 

that to his knowledge the Borden salesman did not visit any of 

the Tittle stores. He called on him at the Tittle office, 

but he could not recall how often. (Minard, Tr. 3207-3208). 
In the face of this record, Mr. Havemeyer has allocated 

the following amounts of money to these stores on a monthly 

basis: Burger's - $1,232.54; Wallies - $286.20; Model - 

$282.10; Wilco - $1,056.42; and the three Tittle stores 

combined - $1,307.67. (2.3035 cents times the monthly pur- 

chases units). 


Thus, the one Burger store alone is allegedly using 


up over one-fifth of the entire selling expense, and a 


total of $1,232.54, by reason of a monthly visit by a 
saleman who earns only $162.25 per week. (RAPX 92). Even 
if he spent an entire week on the one visit, he couldn't come 


anywhere near this amount. Nor does the record reveal any 
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other selling activity that could account for such a huge 
sum (Kristoff, Tr. 2319-2421, 2426-2436). As noted above, 
the salesman's activities with each of these stores reveals 
that the monthly expenditures are vastly overstated in each 
case. 

(ix) Selling Expenses Not Incurred On A Volume 
Basis: The varied experiences of the customers listed in 
paragraph (viii) above show, moreover, that the selling 
expenditure was not incurred on a volume basis. The visits 
to these stores by the salesman varied from a weekly basis 
for Wilco to once every six weeks for Model. (Gintert, 
Tr. 2524; Kristoff, Tr. 2378-2379; Minard, Tr. 3207-3208; 
Barnes, Tr. 3933; Barney, Tr. 3836). In the case of Tittle, 
one visit to the main office took care of four stores. 
(Minard, Tr. 3207-3208). The only indication of the time 
spent on these visits was the testimony of the Wilco 
representative, who indicated that they took a varied amount 
of time, generally fifteen minutes to a half hour (Gintert, 
Tr. 2524). 


Obviously this pattern shows no relationship to volume. 


The largest single store of this group, Burger's, was visited 


monthly. Wallies and Model which purchased similar volumes 


(RAPX 234, p. 19) were visited, respectively, once or twice 
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a month and once every six weeks. Wilco, was called upon 
each week. (See citations above). Whatever the basis 
of such sales activity, it was not on the basis of the volume 
purchased by each of these customers. 

As Mr. Lemberg pointed out, much of the selling expense 
must be equally appportioned to all customers, including A&P, 
as a general business expense (Lemberg, Tr. 9416-9419). [See 
Paragraph (i) above]. The remainder of the selling expense, 
that portion which can be properly charged to Borden's whole- 
sale customers, should not, however, be apportioned on a volume 
basis because, as we can see from the above facts, that is not 
the way it is incurred. (Lemberg, Tr. 9419). Mr. Lemberg 
pointed out that the proper basis of allocating this remaining 
portion is on the basis of the saleman's time Spent with the 
customers (Lemberg, Tr. 9420). 

Of course, Mr. Havemeyer has made no Study of this 
question. Accordingly, we cannot tell from this Study how 
much should be allocated as a general business expense or 
the relative amount of the salesman's time spent with these 
several customers. Therefore, it is impossible to allocate 


the selling expense on the basis of this record. 113/ 


£13/ We can tell, as noted in preceding paragraphs, that a 
substantial share of the expense, as stated, is allocated 
erroneously and that another substantial portion, that 

part which is a general business expense, can be discounted 
entirely, since it cannot give rise to any cost justification. 
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(x) Methodology Contradicted By RAPX 232: 


Finally, Mr. Havemeyer's work in RAPX 232 contradicts his 
position in the Hammond study. Here in RAPX 234 he contends 
that selling expenses are not applicable to A&P. (RAPX 234, 
p. 78). Yet in RAPX 232 he did allocate some selling expense 
to A&P private label, though not nearly enough. [See Finding 
9(g) (iv) above; and RAPX 232, p. 93]. This is another 
indication of error. 

(f) Credit Loss: 

In this allocation Mr. Havemeyer takes the amount of credit 
loss (Borden's Credit and collection Account -- RAPX 84), and 
apportions it to the various types of business (milk regular, 
distributior and trailer runs) in Hammond. He then takes the 
amount which he estimated was related to the wholesale business 
and allocates it equally per point among the 17 independent 
store purchasers on the Hammond wholesale routes. (RAPX 234, 


Dp. 78 and 90). 


(i) Apportionment To Wholesale Overstates Cost -- 
No Study Of Manner Incurred: In the first instance, there 


is obviously too much of this expense allocated to the wholesale 
business. The amount of credit and collection expense allocated 


to the "milk regular" account 114/ by Borden, included both 


114/ The credit and collection expense record is RAPX 84. 
However, this is broken down by Borden in other expense 
records between "milk regular," "milk distributors" and 
"trailer runs" (RAPX 80-82). The "milk regular" account 
includes both wholesale routes and retail home delivery 
routes (Tr. 8818-8819). 
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wholesale and retail home delivery sales. (Tr. 8818-8819). 

Mr. Havemeyer has allocated only 12% of this expense to 

retail home delivery customers and 88% to wholesale customers 
(Tr. 8818). This allocation between types of business is 
strictly a "judgment" allocation (Tr. 8821, 8819). It is 
allegedly based on the record and on Mr. Havemeyer's 

experience (Tr. 8819-8820). He admits that if done on a 

volume basis the retail sales would account for about 25% 

(Tr. 8819). 

When his record basis was probed, Mr. Havemeyer referred 

to the Hammond distributor account (RAPX 81) and noted, at first, 
that such distributors (independent vendors) would be serving 
wholesale customers (Tr. 8820). 115/ He later had to admit 

that he didn't know what kind of customers such independent 
distributors served (Tr. 8820-8821). The evidence of record 

in this regard indicates that they serve both retail and whole- 
sale customers (Malone, DTr. 78). Further, the evidence of 


record shows that such "distributors" are independent business- 


men who buy the milk at Borden's dock and distribute to their 
eS _ ENCIF 


own customers. (Daube, Tr. 6677; Malone, DTr. 78; Havemeyer, 


Tr. 8844, 8845-46). Therefore, the Borden expense here is not 


115/ The apparent logic being that these routes served 
wholesale customers and the "credit and collection" cost 
determined by Borden on this expense account would be 
indicative of Borden's own wholesale routes. The expense 
on RAPX 81 is shown as $.007 per point. 
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that of dealing with stores, or homes, or types of ultimate 


customer, but the expense of dealing with the distributor. 


Thus, it is in no way indicative of the credit and collection 
experience of Borden in dealing with store purchasers on its 
own routes. 
Furthermore, Mr. Havemeyer admits that there were only 
17 stores, other than A&P, on the Hammond wholesale routes 
(Tr. 8823) and that there were undoubtedly hundreds of 
customers on the retail routes. In addition, he admits that 
the "credit and collection" expense consists almost entirely 
of interest on overdue accounts and a provision for bad accounts 
- (fr. 8826-8828). He admits further that any bad accounts 
among the retail home delivery customers would be included in 
this amount (Tr. 8828, 8829). Further, an analysis of RAPX 
84 and RAPX 80 shows that this account is strictly a "bad 
account" expense. 116/ 
Under these circumstances, Mr. Havemeyer's logic 
simply does not have any support. His dependency on the 
distributor account is misplaced, as seen above. On a 
per point delivered basis, his allocation is admittedly 


116/ It is also interesting to note that there is absolutely 
no provision for bad accounts for "milk regular" for the then 
current month of October 1969 (RAPX 84). 
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overstated (Tr. 8819). On a "number of customers" basis, 


his allocation is ridiculous. Obviously there is more 


chance for "bad accounts" among hundereds of retail customers 
than among 17 stores. 

It is again obvious that Mr. Havemeyer, in a very slip- 
shod manner, has failed to make the required study of how this 
cost was incurred. This is even more obvious in view of the 
additional errors pointed out below. 

(ii) Credit and Collection Expense Not 
Representative: The credit and collection expense selected 
by Mr. Havemeyer is obviously not typical of the month of 
October 1969 and may not be typical of any particular month. 
Mr. Havemeyer has used RAPX 84 as his source for this expense. 
On a current month basis this account shows a total expenditure 
of $7,903.07, almost all of which is attributed to Borden's 
expense of dealing with milk distributors and trailer runs 
(RAPX 84; also see RAPX 81-82, the credit and collection 
entries for current month). 

With this fact facing him, Mr. Havemeyer chose the 
year-to-date figure and apportioned it on a monthly basis, 
by dividing by 10 (RAPX 234, p. 90). However, he has made 
no study as to how this expense was incurred. It may have 
been on the basis of one month's bad experiences. It certainly 
is not typical of October 1969, (RAPX 84). Without further 
study as to how to these expenses were incurred, no allocation 


can be reliable. 
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(iii) Portion Due To Bad Credit Accounts Should 


Not be Allocated To All: As Mr. Havemeyer admits, this is 


a "bad account" expense record (Tr. 8826-8828; RAPX 234 p. 90). 
The manner in which the entries vary between year-to-date and 
current month on RAPX 84 and 80-82, as well as the substantial 
amounts attributed to "legal expense" and “interest overdue 
accounts," shows that it is, moreover, primarily related to 
particular customers who are in arrears in their payments. 
Yet Mr. Havemeyer has made a blanket allocation, per point, 
to all customers, in every size and purchase volume category, 
whether or not there is any showing that they are contributing 
to this expense. 

In RAPX 221A-B, Mr. Havemeyer attempts to show that 
the larger unfavored competitors relied upon by complaint 
counsel were each "in arrears" in their payments to Borden 
in October 1969. If it shows anything, this exhibit shows 
that, with the exception of Wallies, all of these stores had 


been extended credit for a maximum of four weeks. 117/ Obviously 


117/ This is based on a comparison of the average weekly 
Sales figure with the largest balance shown for each store. 
In the case of Wallies, the tabulations on RAPX 221 would 
indicate that it may have owed for about 8 weeks. In this 
regard, it should be noted that Wallies was one of the very 
smallest of this group of customers and that it was on the 
verge of terminating Borden as a supplier. (CX 2002-4). In 
fact, it was the smallest single-store customer, since Model 
(the other small volume purchaser) was part of a two-store 
chain. (Barney, Tr. 3682). Moreover, there is nothing in 
the record to show that Borden considered this account in its 
"provision for bad accounts." 
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this is well within the range of normal credit. In support 
of this is the fact that those stores receiving rebates 
continued to be granted such rebates by Borden during this 
period (CX 288-289; CxX 188, 191, 194-197, 200, 202). which 
clearly indicates Borden did not consider them to be in arrears. 

In short, there is nothing in Mr. Havemeyer's tabulation 
that contradicts one iota the testimony of these various customers 
to the effect that they paid promptly and did not pose any credit 
problems for Borden, nor require any add-d expense of collection 
(Minard, Tr, 3157; Kristoff, Tr. 2285; Barnes, Tr. 3868; Barney, 
Tr. 3697). 

Under these circumstances it is clear that Mr. Havemeyer 
has here allocated certain "bad account" expenses to customers, 
and classes of customers, who simply have not contributed to 
such expense. This fault is occasioned by Mr. Havemeyer's 
persistent refusal to recognize the fact that there may be 
different classifications of customers involved. This is 
admittedly the reason his Bowman study was rejected some 


years ago in another price discriminations case (Tr. 7685). 


(iv) Exclusion of A&P Erroneous: If in fact there 


is any part of this expense account (RAPX 84) which is 
attributable to the extension of credit, then there can be 
no excuse for not allocating that portion to all credit 


customers, including A&P. Mr. Havemeyer admits that A&P 
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was a credit customer (Tr. 8791). In fact, the record 


makes it clear that A&P was Borden's biggest credit customer. 
(RAPX 232, p. 91). 

But somehow he justifies in his own mind, but not 
on the record, eliminating A&P, from this expense allocation. 
It may be A&P's huge size and tremendous yearly sales volume 
that leads Mr. Havemeyer to feel that A&P could not incur 


(Complaint and Answer, Par. 


any credit expense for Borden's. 


However, a review of the financial data for some of 


Two). 
the larger independents show they were as financially sound, 


if not more so, than A&P. (CX 189, 192, 199 and 203, in 


Camera; compare CX 216-221, portions of A&P's annual 


reports). 


Again the record fails to support Mr. Havemeyer's 


Therefore, his allocation is erroneous in this 


assumptions. 


regard too. 
(v) Ignores Borden Accounting Procedures; In the face 

of all these errors and unanswered questions, Mr. Havemeyer 

has ignored the Borden allocation procedures for this expense. 

Borden has allocated $.0006 per point to all wholesale points 

(including A&P's) for the month of October 1969 and $.0020 

per point for all wholesale points for the year-to-date. 


(RAPX 234, p. 80). Either way this would not create a cost 


differential. In the absence of any other evidence, this 
is the only record evidence as to how this cost should be 


allocated, 
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(g) Advertising Expense: _ 

In this allocation, Mr. Havemeyer has taken an expenditure 
of $826.00, which is primarily the expense of media a:'vertising 
of four products (Swiss Style Yogurt, Thirstee S<ssh Lite 
Line Milk and Dips) and allocated this expense <: the points 
sold on the Hammond retail and wholesale routes, excludis9 
canteen route sales and the Borden private label sales. 

(RAPX 234, p. 78; RAPX 90, p. 3). 

(i) Bulk of the Expense Not Allocable In This 
Study: The expenditures involved in this allocation are 
primarily taken from page 3 of RAPX 90 which lists certain 
“media advertising" expenditures for Swiss Style Yogurt, 
Thirstee Smash, Lite Line Milk and Dips in the Chicago 
Rockford/South Bend areas. (RAPX 90). He has allocated 
a certain portion of this to the Hammond area on the basis 
of population. To this he has added 19% for alleged "production 
expense" related to such advertising (to be dealt with below) 
and $9.00 for Directory and Miscellaneous advertising. Thus, 
all but $9.00 of the sum being allocated involves the "media 
advertising" of the four products. 


However, of the four products involved in this 


media advertising, only one, Dips, was involved in the 


Borden-A&P private label agreement (Bitting, Tr. 9334). 
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Two of the other three products were sold to A&P and 


competitors in the area, only under Borden label. They 


were not included in the private label contract and were not 
private label equivalent items. (Bitting, Tr. 9335). The 
fourth item, Thirstee Smash, was not sold to any of the 
store customers in this area (Bitting, Tr. 9335). 

Thus, three out of the four items of "media advertising" 
have not been shown to have any bearing on the question of 
cost justification of Borden's price differences on private 
label and private label equivalent items. 118/ Moreover, 
the one item, Dips, represents only $3,410, out of a 
total expenditure for all four of $114,258 -- less than 


3% of the total. (RAPX 234, p. 88). 


118/ Mr. Havemeyer argues that these advertisements are really 
advertisements of the entire line of Borden products, not 
just the named product, and that therefore the expense is 
applicable to all Borden label products (Tr. 9638-9641). 
However, ON cross examination it was revealed that each of 
the products involved appeared to be new products which 

were being introduced. (Tr. 9646-9655). Mr. Havemeyer 
admitted that he did not know what was said in any of the 
advertisements (Tr. 9655). He also admitted that he had 
encountered advertising campaigns directed toward increasing 
the sales of one product of a company's product line 

(Tr. 9768). It is apparent that this media advertising 

may have been solely directed toward the increasing of sales 
of these new products. In any event, it is clear that A&P 
has not carried its burden of proving this was not the case, 
as was noted by the Judge in his ruling on an objection to 
this line of testimony by Mr. Havemeyer. (Tr. 9640-9641). 
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If the expenditure for the Hammond area were computed 
on the basis of dips alone, it would give an expenditure for 
"media advertising” of only $20 (3% of $683). (RAPX 234, 
p. 88). Even with the addition of 193% production expense 
and the $9 expense for directory advertising, this would only 
give a total expenditure of about $33. If this were allocated 
by Mr. Havemeyer's methodology (which has further faults, as 
is noted below) it would yield a cost per point of only $.000056, 
a negligible figure. 119/ Consequently, Mr. Havemeyer's error 


in including the advertising expenditures for these other 


products constitutes substantial error. 


(ii) Existence of Production Expense Not Proven: 


Further the existence of the "production expense" claimed by 
Mr. Havemeyer has not been proven. He admitted that there 

was no record evidence to substantiate this claim (Tr. 8861l- 
8862). This estimate was based on his "experience" (Tr. 8861- 
8862). Mr. Daube was then recalled to testify in support of 
this position regarding the production expense. Mr Daube did 
testify that any such expense, if it existed, would not be 
included in RAPX 90 (Daube, Tr. 9190). However, his further 


testimony cast grave doubts as to whether any production 


119/ The amount computed by mr. Havemeyer was $.00140i, by 
comparison. 
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expense was ever incurred. (Daube, Tr. 9223-9224). Thus, 

once again Mr. Daube has failed to substantiate Mr. Havemeyer's 
"experience." Further, A&P has failed to carry its burden 

of proving the existence of this expense. It, therefore, 
cannot be allowed. 

(iii) Institutional Advertising Would Apply To 
All Sales: Moreover, if Mr. Havemeyer were correct in his 
unsupported assumption that the "media advertising" represented 
institutional advertising (Tr. 9638-9641), then it would follow 
that the expense should be applied to all sales, including those 
Of private label. 

To this extent any advertising expense of Borden is a 
general expense of doing business; one intended to increase 
sales and, consequently, production. It would be akin to the 
"missionary work" of salesmen and should be equally apportioned 
to all sales. (Lemberg, Tr. 9419, 9420). This is equally 
true, if not more so, in the case of A&P and private label. 

Size of the dairy supplier was extremely important to 
A&P. In seeking a private label supplier A&P only contacted 
the major dairies who were large enough to supply its needs. 


(Schmidt, Tr. 1734-1736). Also, the private label contract 
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was a "“cost-plus" contract (CX 62) and A&P expected Borden 
to keep down its cost by improving its economies (CX 106B). 
Economies of scale were the principal economies available 
to Borden (CX 106B). Advertising and selling efforts were 
the main means to that end. Therefore, to the extent 
advertising was institutional, a general business expense, 
it was equally, or more, applicable to A&P's private label 


purchase, 


(iv) No Basis For Exclusion Of Non-Store Sales: 
ee EL USION VE Non=store Sales 


Additionally, Mr. Havemeyer has, without evidential basis, 
excluded all non-store sales points as being unaffected by 
Borden advertising (RAPX 234, p. 78; Tr. 8862-8866). He 
admits that all of such sales are of Borden label, but claims 
that the dealings with canteen operators are primarily based 
on price. He argues that once the milk is in a machine the 
customer has little choice of brands. (Tr. 8864). He admits, 
however, that once a store owner selects the dairy brand for 
his store, a customer shopping there has little choice except 
to go to another store. But he argues in effect that this is 
easier for a store customer than for a canteen customer in 
a steel mill. (Tr. 8864-8865). 

This ignores totally of course, the value of a recognized 
brand name in dealing with a store, or canteen customer. It 


may be true, as Mr. Havemeyer says, that business with canteen 
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companies “is very much a price basis assuming adequate 
service ..." (Tr. 8864) (£mphasis added). But, 
if there is anything this record makes clear, it is that 
it is much the same case between the dairy and store customers 
also. This would indicate that the primary benefit of the 
brand name is in dealing with the customer, the store 
or canteen. There is no reason of record to believe that 
the Borden brand name and corporate image is of any less 
import in dealing with a canteen operator, than with a store 
operator. Even Mr. Havemeyer admits that "adequate service 
by the supplier" is important to the canteen operator (Tr. 
8864). The assurance of a well-known brand name certainly 
includes that image. 

In short, Mr. Havemeyer has not presented convincing 
proof that the canteen and non-store sales points should 
be excluded from this calculation. 

(v) Exclusion Of Other Hammond Sales Erronerous: 
Then too, Mr. Havemeyer has limited his application of 
advertising costs to only the "Milk Regular Point"; those 
on the wholesale and retail routes out of Hammond. (RAPX 234, 
pp. 78, 88, 90). This represents a relatively small portion 
of all the milk sold through Hammond. RAPX 80 shows the 


"Milk Regular" (wholesale and retail routes) sales to total 
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959,354 points. The total milk sales through Hammond 
(excluding Warsaw and South Bend sales - see RAPX 234, Pp. 79) 
were 2,939,538 points. (RAPX 83). Mr. Havemeyer has not 
given any reason for the exclusion of the "trailer-run" and 
"milk distributor" points from this calculation. All were 
presumably Borden label and all were served out of Hammond. 120/ 
Thus, almost two million points have been excluded from this 
calculation without record basis. (Tr. 8662-8666). 

(h) Merchandising Expense: 

In this allocation, Mr. Havemeyer has taken two items 
of expense from the wholesale delivery account for Hammond 
(RAPX 86) and allocated them to all points delivered on the 


Hammond wholesale routes (including the canteen routes) , 


excepting only the points sold to A&P stores. (RAPX 234, 


p. 78). The two expense items were "repairs - cabinets" and 
“rent-leased cab & comp." The amounts involved were $43.79 


and $744.55, respectively. (RAPX 86; RAPX 234, p. 78). 


120/ As will be noted below, Mr. Havemeyer does attempt to use 
the “milk distributor" points to ascribe a separate portion of 
the "media advertising" and other advertising expendi-.ures to 
Porter County, Indiana (including Valparaiso). (RAPX 234, 

pp. 88, 90). However there is no showing that the distributors 
involved in RAPX 81 delivered into Porter County, since there 
is no identification of these vendors. Other vendors (probably 
including the one serving Valparaiso) were served out of Warsaw 
and South Bend (Daube, Tr. 9218-9219). Furthermore, the much 
larger sales volume of the “trailer-runs," all presumably 
Borden label, has been totally ignored. It totals 1,469,973 
points. 
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(i) No Showing That Expenses Involved "Merchandising": 


Almost 95% of this expense item is made up of the entry in 
RAPX 86 entitled "Rent-Leased Cab & Comp." and showing the 
expenditure of $744.55. (RAPX 234, p. 81; RAPX 86). The 
witness was not able to identify this expense or refer to 
any record evidence that this was a merchandising expense 
(Tr. 8879). Indeed, there is no such record evidence. He 
was not able to show any evidence that this expenditure did 
not involve equipment at the Hammond branch building, or a 
truck cab and compressor, or other non-merchandising expenditure. 
(Tr. 8879). 

In the vase of the other entry "repairs-cabinets" there 
was no entry for the current month. The amount used 
was one-tenth of the year-to-date figure on RAPX 86 (Tr. 
8878; RAPX 86). Again, there is no evidence as to whether 
this expenditure involved cabinets at the Hammond branch 
office or elsewhere (Tr. 8878-8880). Nor, if it does 
involve cabinets elsewhere, whether it applied to only one 
store or more, or canteen customers as opposed to store 
customers, or one class of customers as opposed to others, 
an almost limitless list of conflicting possibilities (Tr. 


8878-8880). 121/ 


121/ Note that store customers such as Burger's testified 
that they had received no equipment from Borden (Kristoff, 
Tr. 2280). 
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In short, Mr. Havemeyer has not identified any 
"merchandising expense." He has advanced an opinion, for which 
he has been unable to produce any underlying basis when cross- 
examined. Such opinion cannot be accorded any probative 
weight. This entire allocation must then be considered 
defective. 

(ii) No Study Of Classes Of Customers: As. noted many 
times above, Mr. Havemeyer persistently and stubbornly refuses 
to face the conclusive evidence in this record that there are 
different classes of customers. If there were a merchandising 
expense shown and if it involved the renting, or giving of 
cabinets and the servicing of cabinets, it could not involve 
all classes of customers. The record evidence as to this fact 
is clear and unopposed. 

Mr. Kristoff testified that Burger's had received no 
equipment from Borden (Kristoff, Tr. 2280). Mr. Minard 
testified that none of the Tittle stores on the Hammond routes 
had received any equipment from Borden (Minard, Tr. 3209). 
Wallies Market had received no equipment from Borden in 
connection with its milk purchases (Barnes, Tr. 3867). Model 


Food Center did not receive any equipment from Borden in 
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connection with its milk purchases (Barney, Tr. 3695-3696, 
3743-3744). Only Wilco Food Center, out of all of these 
stores, had received equipment from Borden--valued at about 
$500.00 (Gintert, Tr. 2465). 

This uncontradicted testimony reveals that such expenditures 
could not fairly be allocated across-the-board to each of these 
customers, as Mr. Havemeyer has done. His failure to study 
the manner in which these expenditures were incurred would impute 
expenses to customers and classes of customers who have not 
been responsible for them. This is a serious error, as has 
been frequently noted above in connection with other allocations. 

(iii) Ridiculousness Of Results: Mr. Havemeyer's 
methodology would result in Burger's Market being charged with 
Causing a monthly merchandising expenditure of $109.42 related 
to equipment and equipment repairs. 122/ In view of the uncon- 


tradicted testimony of the witness, such results are ridiculous. 


122/ Obtained by multiplying the amount Mr. Havemeyer allocated 
per point (RAPX 234, p. 78) by the total monthly purchase 
volume in points (RAPX 234, p. 19). 
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Similar results can obviously be calculated for the other 
unfavored competitors named above. These results prove the 
error in Mr. Havemeyer's methodology. 

(j) General Selling And Administrative Expense: 

In this allocation the witness took the sum-total 
of expenses for advertising (including the media advertising 
discussed above) credit & collection, selling and delivery 
attributed to the "Milk Regular" account, and divided that 
into the sum of the Dist. Administration and Overhead expense, 
(RAPX 234, p. 89). Through this calculation he arrived at 
a percentage figure (5.33667%) which he then applied to the 
sub-total of all other expenses which he had allocated to A&P 
and each of the stores to arrive at a "General Selling and 
Administrative Expense." This, when added to the sub-total 
for the other expenses, gives the "Total Marketing Cost" 
which Mr. Havemeyer has computed for each. (RAPX 234, pp. 3-9). 

(i) Overhead Expense Related To More Than These 
Several Branch Functions: As noted in Finding 15(h) (i) 
above (dealing with the same methodology in connection with 
the O'Hare study), it is obvious that Borden's Central Office 
expense is related to far more than just these branch 


functions to which Mr. Havemeyer is applying them. 
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Mr. Havemeyer's own calculations in RAPX 232 reveal that 
production and procurement, and transportation to branches, 
involves far greater expenses than do the branch operations. 
Since the Borden central office efforts are concerned with 
the totality of Borden's operations, they are obviously going 
to involve substantial effort as to these more expensive 
portions of its operations. (Tr. 9703). 

Therefore, a very substantial portion of Borden's over- 
head expense should have been allocated in accordance 
with other functions of Borden's business, such as procurement 
of raw milk, production and transportation to branches. 123/ 
These functions are clearly related to volume; rather than 
service connected. The portion of overhead expense related 
to them would therefore be allocated on a volume basis (equally 
per point) and would not create a cost difference. It should, 
therefore, be excluded from the study. 

(ii) The Expense Is Not Allocated On The Basis 
Incurred: Under Mr. Havemeyer's methodology, a very 
substantial amount of the overhead expense would be allocated 


on the basis of the time the driver spends at the individual 


123/ See Federal Register, December 14, 1972, Vol. 37, No. 241, 
Part II, pp. 26680-26686 - requires allocation of home office 
expense directly to segments of the business to which they 

are related. Any residual must then be allocated to all of 

the business activities of the home office. 
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store, since delivery expense is allocated on this basis. 
The percentage figure is, of course, applied to the delivery 
expense, aS well as other branch functional expenses, to 
obtain the overhead cost. (RAPX 234, pp. 3-9). Yet it is 
obvious that the expense of the Chicago Central Office staff 
bears no relationship to the time the driver spends in 
servicing his customers. 

Mr. Havemeyer admittedly has no personal knowledge 
of the functions and operations of the Chicago Central Office 
staff (Tr. 9701-9710, 9712-9714). No e from Borden was 
called to plain those functions and operations. Not even 
a minimum inquiry into those functions has been revealed on 
the part of Mr. Havemeyer or his staff. (Tr. 9701-9710, 
9712-9714). This is another example of the faulty methodology 
employed by Mr. Havemeyer. 124/ 

(iii) Accuracy of Overhead Allocation Affected By 
All Errors Cited Above: Since Mr. Havemeyer is applying this 
percentage to the other expenses discussed above, even that 


portion which might be allocable to these functions would 


124/ See Federal Register, December 14, 1972, Vol. 37, No. 241, 
art II, pages 26680-26686. 
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necessarily be substantially affected by the numerous 

errors cited above in connection with prior allocations. 

Each of these errors has a substantial impact on those other 
allocations and, therefore, also render the allocation of over- 
head expense erroneous. 

(iv) Ridiculous Results: The fact that Mr. Havemeyer's 
methodology is erroneous is clearly revealed when the results 
are calculated out in the form of monthly dollar expenditures 
for the individual stores. Burger's Market would thus be 
charged with giving rise to a central office expenditure of 
$212.23 in October 1969 ($.003985 times 53,507.25 points -~ 
See RAPX 234, pp. 3 and 19). 125/ Obviously there was not this 
great an effort directed toward this one account by Borden's 
central office. The record reveals no services or efforts on 
the part of the central office that could come anywhere near 
such an expenditure. Further, Mr. Havemeyer admits, as noted 
above, that he has no knowledge of the functions and operations 
of the Borden central office staff (Tr. 9701-9710, 9712-9714). 


The allocations are, therefore, without probative value. 


125/ Similar computations for each of the other unfavored 
competitors would yield proportionally similar results. 
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21. Mr. Havemeyer's Allocations -- Valparaiso: 


The study concerning the cost of serving the Tittle 
store and the A&P store in Valparaiso, Indiana was included 
in the Hammond study. However, it has a different record 
basis, in that the costs are primarily taken from a Borden 
record entitled "Hammond-Delivery-Dairy Broker" (RAPX &7) and 
a profit and loss record entitled "2 Milk Distributor" 

(RAPX 81), both of which deal with Borden's sales to inde- 
pendent distributors (also referred to as vendors and 
brokers) at Borden's Hammond dock. (RAPX 234, pp. 79, 

87, 88, 91; Daube, Tr. 6677; Malone, DTr. 76-78). Also, the 
Valparaiso study compares costs between the Tittle and 

A&P stores on less functions, in that product waste and 
merchandising expenses were held to be inapplicable to both. 
Moreover, truck loading, physical delivery and branch clerical 
expenses were computed as being identical for both stores 

by Mr. Havemeyer. Therefore, the only differences arise 
from his calculations of four expense items: branch selling, 
oradie and collection, advertising and overhead. (RAPX 234, 


p. 10). 


22. Mr. Havemeyer Has Not Shown That RAPX 8] and 
87 Apply To Valparaiso Sales: 


Mr. Havemeyer's use of RAPX 81 and 87 as the source 
for cost data for his Valparaiso calculations is based 


on his contention that Mr. Marquardt (the independent 


-243- 
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distributor who delivered to Tittle and A&P in Valparaiso 
for Borden) picked up his milk at the Hammond dock and is 
included in the sales volume shown in RAPX 81. (Tr. 8626- 
8629). This contention is also based in part upon his 
analysis of another Borden record (RAPX 75) which is a 
summary of fluid milk sales in the Hammond Branch, including 
Warsaw and South Bend sales, for October 1969. BAPK 234, pd. 
79, is a reconciliation of that sales record (RAPX 75) with the 
records for the Hammond, Warsaw and South Bend sales records 
(RAPX 80-83 and RAPX 185, pp. 128 and 129)... 
However, his analysis on p. 79 of RAPX 234 does 
not account for all vendor (independent distributor) sales. 
That analysis shows a total of "vendor" sales in north- 
western Indiana of 1,590,893 points. (RAPX 234, p. 79). 
But his analysis only accounts for less than one-third of 
these "vendor" points under the heading "Hammond Distributor" 
(RAPX 234, p. 79). This again reveals the shallowness and 
error involved in Mr. Havemeyer's analysis of Borden's records. 
Borden's executive, Mr. Daube, was re-called to establish 
the fact that the Warsaw and South Bend sales belonged 
in this analysis on page 79 of RAPX 234. He did confirm 
the fact that the Warsaw and South Bend sales were a 
part of the total sales in RAPX 75 and that they were not 


a part of the other Hammond sales records - RAPX 80-83 
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(Daube, Tr. 9182-9183). HOwever, A&P did not ask him the 
most important question as to where the other million- 
plus points in vendor sales were accounted for. On cross- 
examination the faultiness of Mr. Havemeyer's analysis 
was clearly revealed when Mr. Daube testified that the Warsaw 
and South Bend records included "vendor" sales, as well as 
other categories of sales (Daube, Tr. 9218-9219). 126/ Thus, it 
becomes clear, when these records are compared to RAPX 75, that 
over two-thirds of Borden's vendor sales in Indiana -- 
1,080,682 out of 1,590,893 -- were made through the Warsaw 
and South Bend branches (RAPX 234, p. 79). 

Mr. Havemeyer's use of RAPX 81 and 87, as the sources 
of his cost data for Valparaiso, then squarely lies on his 
contention that Mr. Marquardt picked up his product at 
the Hammond dock. At one point Mr. Havemeyer asserted that 


he was "pretty sure" that this was the case, but did not 


"remember how I am sure of it .... I can't point to the 


document which will demonstrate that." (Tr. 8628-8629). 
He later admitted that the documentation does not substanti- 
ate his position (Tr. 8641), but alleged that the testimony, 
presumably of Mr. Marquardt, shows that this is the case 


(Tr. 8649-8650). 


126 Again Mr. Daube's "substantiating" testimony belies 
- Havemeyer's methods. 
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However, Mr. Marquardt never testified as to where he 
picked up his milk. (Marquardt, Tr. 1315-1331). Furthermore, 
the only record evidence would associate Valparaiso more 
closely to South Bend than to Hammond. CX 17K lists 
the "vendor" serving Valparaiso under South Bend. CX 621 
groups Valparaiso with South Bend and also quotes prices to 
stores in both of these places on the same basis. In “short. 
if the record identifies Mr. Marquardt with any particular 
Borden dock, it is the one in South Bend. 

Accordingly, Mr. Havemeyer has not carried his evidentiary 
burden of showing that the record basis for his calculations 
dealing with Valparaiso (RAPX 81 and 87} have any relationship 
whatsoever to the sales in Valparaiso. The records upon 
which he relies are apparently for entirely different vendors 
whose routes go "we know not where." His allocations are, 


therefore, without probative value. 


23. Borden's Expenses With Vendors Not Attributable 


to Customers of Vendors: 


Further, even if Mr. Havemeyer had selected the right 
expense records, the gepennes thereon would be Borden's 
expenses of dealing with the vendors, not its expense 
experiences with individual stores served by the vendors. 
Mr. Havemeyer admits that the vendors were independent 


distributors (Tr. 8640). He further asserted that the vendor 


was “purely an outside -- I don't know what the correct legal 
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term would be -- but a non-employee, anyway, operating his 
own vehicle." (Tr. 8762). (Emphasis added). Indeed, Mr. Malone 
described a vendor as "a distributor who purchases milk 
f.o.b. the dock and distributes it to whatever customer would 
be involved" (Malone, DTr. 78) and this is confirmed by the 
testimony of both Mr. Daube and Mr. Havemeyer himself 
(Daube, Tr. 6677; Havemeyer, Tr. 8640, 8762). Mr. Marquardt 
also noted that, other than those deliveries made for Borden, 
he bought the milk from Borden at the dock and sold to his 
own customers on his own terms (Marquardt, Tr. 1323). 127/ 
Certainly under these circumstances, Borden's account- 
ing records dealing with sales to vendors show its expenses 
of dealing with these independent distributors, not of 
dealing with the distributor's customers. Borden had no 
relationship whatsoever with the customers of the vendors 
and, therefore, could not incur any expenses of dealing with 
them. (Malone, DTR. 78; Marquardt, Tr. 1323). Moreover, 
in the case of Mr. Marquardt, those several stores to which 


he only delivered for Borden, had a separate buyer-seller 


relationship with Borden, in which Mr. Marquardt played no 


127 On the milk delivered for Borden he merely picked up 
and delivered the milk on a commission basis. (Marquardt, 
fr. 1317-1318). 
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part. He had nothing to do with the pricing, billing or 
collection from these accounts. They were not a part of his 
own business. (Marquardt, Tr. 1317). Outside of the 
commissions paid to him for his deliveries to these few 
stores, Borden's expenses with Mr. Marquardt were those of 
dealing with him, not with his customers. 

Under these circumstances, the record evidence 
all indicates that Borden's expense experiences with vendors 
were just that; the cost of doing business with vendors -- 
not with the customers of vendors. Accordingly, if 


Mr. Havemeyer was to apply these expenses to stores served 


.by those vendors, he was under the burden of showing that 


all, or any particular part, of those expenses should 

be so applied. Nowhere in this record has he carried this 
burden. For this reason also, his allocations are totally 
without probative value. 

24. Mr. Havemeyer's Valparaiso Allocations: 

Mr. Havemeyer's methodology in these allocations is 
generally the same as that used in the Hammond and O'Hare 
studies, only based upon different records. Since there was 
no cost justification calculated in the case of loading 


expense, physical delivery or branch clerical cost, these 
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items will not be covered in detail, although that does 
not mean there are no problems with them. 128/ In these 
cases also, Mr. Havemeyer has relied on the wrong records 
and applied the wrong costs. (See Findings 22 and 23, above). 
In the case of loading expense, certain discrepancies were 
pointed out on the record (Tr. 8643-8646, 8652-8655). In 
the case of physical delivery expense, it is important to note 
that Mr. Havemeyer eschews the methodology used in the O'Hare 
and Hammond studies and applies commissions on an equal basis 
per point, based on the fact, which he otherwise ignores, 
that the vendors were independent businessmen (Tr. 8761-8764). 
In the case of office expense he also chang ps methodology 
and applies such expense on a straight per point basis 
(RAPX 234, p. 8&7), thus contradicting his methodology in 
the O'Hare and Hammond studies. 

Again the purpose of Mr. Havemeyer's allocations is 
to rebut the record evidence educed by complaint counsel 
showing the price discriminations of Borden were not cost 
justified. As is noted in Findings 22 and 23 and the 
following paragraphs, he has failed in this regard. 

(a) Branch Selling Expense: 

This expense is taken from RAPX 87 ("Delivery-Dairy 


Broker) as noted above. As determined by Mr. Havemeyer 


128/ There were costs computed for these items, but Mr. Havemeyer 
arrived at identical costs for both A&P and Tittle. 
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it consists of three items only: travel expense; miscellaneous 
expense (a negative figure); and transfer from other departments. 
(RAPX 234, p. 87). Over 95% of this expense as computed by 
Mr. Havemeyer is composed of the “transfer from other 
departments," which has been identified as being transferred 
from RAPX 85, an account entitled "Selling-Milk-Wholesale." 
The selling expense as calculated by Mr. Havemeyer is then 
allocated equally to all points delivered by the vendors, 
excluding the points sold to A&P Valparaiso. 

(i) Some Errors of Hammond Study Also Committed 
Here: If these expenses were the expenses of dealing 
with the customers served by vendors, the allocations 
would still be subject to some of the same errors cited in 
r€élationship to the Hammond and O'Hare studies above. The 
"missionary work" of Borden salesmen in obtaining new 
"vendor" business would apply equally as well to all 
points including A&P. 129/ [See findings 20(e) (i) and 15(e) (i), 
above]. Further, the record does not substatiate Mr. Havemeyer's 
premise that the salesmen did not call on A&P stores. [See 
Finding 20(e) (iii) above]. Then too, Mr. Havemeyer has 
still failed to study the sales expense of Borden's chain 
store sales manager and assistant, who spent most of their 
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129/ Mr. Malone had noted the increase in this portion of 
Borden's business (CX 90D) so there must have been some 
effort to expand these sales. (See also RAPX 233, p. 11). 
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time on the A&P account. [See Finding 20(e) (vi) above]. 
And the evidence shows that the selling sepense was not 
incurred on a volume basis. [See Finding 20(e) (ix) above]. 

In addition, there were other errors, or variations on 
some of the Hammond errors, in connection with the Valparaiso 
study, as is noted below. 

(ii) Substantial Part Not Allocable to Tittle - 
Provision For Bad Loans: An analysis of RAPX 87, in con- 
junction with RAPX 85 (Selling-Milk-Wholesale account) 
shows that over 95% of the selling expense ascribed to the 
Valparaiso area by Mr. Havemeyer has been transferred to 
RAPX 87 from the selling account - RAPX 8&5. (See also Tr. 8812- 
8813 where this is admitted). Referring to RAPX 85, it can 
be“seen that a substantial portion of the amount transferred 
to the "dairy broker" account necessarily consists of the 
. entry "Provision-Bad Loans." Thus, a substantial part of the 
expense being allocated to Tittle here is made up of the 
"Provision-Bad Loans." 


This is clearly erroneous. The Borden customers in- 


volved in tne vendor account are the "vendors," not those 


to whom the vendors deliver. Thus, any provision for bad 
loans would deal with loans to the “vendors,” not.to stores. 
Obviously any "bad loans" made by Borden to its vendors are 


not attributable to the stores to whom those vendors deliver. 
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In the case of Tittle this fact is reinforced by the fact 
noted in Finding 20(e) (iv) above, that Tittle did not receive 
a loan from Borden (Minard, Tr. 3223-3224). 

Again, Mr. Havemeyer has allocated an expense 
without analyzing how it was incurred, or to what classes 
of customers it applied. As usual, this failure has 
resulted in an erroneous allocation. 

(iii) Rest of Selling Expense Also Not Shown to be 
Allocable: Further, an examination of the rest of the 
selling account (RAPX 85), from which most of the Valparaiso 
"selling expense” has been derived, shows that it is equally 


as inapplicable to the Tittle store. The next most substantial 


amount in this account is wages and wage-related expenses and 


supervision of the sales department, but Valparaiso is not on 
a Borden route. Any selling expense included in the dairy 
broker account would be simply that involved in dealing with 
the vendor. It cannot be ascribed to the Tittle store, which 
was not even a customer of the vendor which served it. 
(Marquardt, Tr. 1317). 130/ 

Two other entries entitled "supplies" and "transfers 
from other points" are not defined anywhere in the record, 
so that we have no way of knowing how they are incurred, 


a 


130/ The record shows that the Borden salesman did not 
visit the Tittle store in Valparaiso. (Minard, Tr. 3207- 
3208). 
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but more importantly, they are small enough so that there 
is no way of telling whether or not any part of them is 
included in that amount transferred to the dairy broker 
account. (RAPX 85). 

The only other entries, "membership fees" and "donations" 
would appear to be obviously inapplicable to an area out- 
side the normal Borden route operations. 

Therefore, the greatest part of the expenses reported 
in RAPX 85 are of a type not applicable to the Tittle 
Valparaiso store in any event. Further, to the extent they 
are transferred to the "dairy briker" expense account, the 
record would indicate they are the expense of dealing with 


the dairy broker, not the stores served by him. 


(iv) Selected Current Month Figures Because Larger -- 
Followed Opposite Practice In Hammond: In each of the Borden 


records involved in the Hammond and Valparaiso calculations, 
there is an entry for the "current month" and one for "year 
to date" for each expense item. (RAPX 80-89). In the case 
of the Valparaiso selling expense calculation, Mr. Havemeyer 


has selected the “current month" entries, which are larger 


than the "year to date" entries in this instance. However, 


in the allocation of selling expense to the Hammond route 


customers he had used the "year-to date" figures. He gave 
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no reascn for this switch in his method of allocating 
basically the same expenses. (Tr. 8813-8814); See also 
RAPX 85 and 87). Such contradictory procedures are also an 
indication of error. 

(v) No Study of Manner Expenses Incurred: The 
review of the above discrepancies alone, shows an utter 
failure to make an adequate study of the selling expenses 
of Borden, as they may be applicable to certain vendors 
(who probably do not include the vendor we are concerned with 
in the first place). But, as noted in Finding 20 (e) (vii) 
above, relating to the same underlying records as applied 
to Hammond, a review of Bo-den's expense records raises even 
further questions. There was certainly not enough study of 
these records. 

Viewing these re ‘ds in their entirety, and comparing 
“current month," "same month last year," "this year to date,” 
and "last year to date" entries, reveals a number of 


discrepancies in several areas including supervisory 


expense, supplies expense and as to which sales are covered. 


(See RAPX 85). Such discrepancies are outlined in some 


detail in Finding 20(e) (vii) and will not be repeated here. 
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(vi) Mr. Havemeyer's Methodology Produces 


Ridiculous Results: The extent of all the above errors in 
ULES 


methodology (including use of the wrong records, and the 
application of expenses of vendors to the vendor's customers) 
is readily apparent when we calculate out the amount of dollars 
of selling expense that is being attributed to Tittle 
Valparaiso in October 1969. According to Mr. Havemeyer thi 
expense would come to $603.26 in selling expenses, attributed 
to a store which is not even visited by a Borden salesma’ 
(Minard, Tr. 3207-3208). L3i/ This is Simply beyond the sange: 
of credibility. There is no evidence of record which could 
support: such a monthly expense. The allocation is, therefore, 
obviously erroneous. 

(vii) Methodology Also Contradicted By RAPX 232: 
Finally, Mr. Havemeyer's basic premise, that selling 
expenses are not applicable ta A&P, is also contradicted by 
his own work. In RAPX 232 he did allocate some selling 
expense to A&P private label, though not nearly enough, 
[See Finding 9(g) (vi) above; and RAPX 232, p. 93]. 
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131/ This figure is obtained by multiplying the two-week 
volume shown for this store on RAPX 234, p. 49, by 2,25 
to get a monthly volume, and then multiplying this by the 
"selling expense" calculated by Mr. Havemeyer. 
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(b) Credit and Collection: 

In this allocation, Mr. Havemeyer takes the credit 
and collection expense for the year-to-date from RAPX 81, the 
"milk distributor" expense record and applies one-tenth of 
that expense to the points sold to milk distributors at the 
Hammond dock, with the exception of 22,552 points which 
represent the A&P Valparaiso purchases for October 1969. With 
this one exception, the expense is allocated equally per point 
to the sales shown on that record. (RAPX 234, p. 90; RAPX 81). 

The credit and collection expense as shown on 
RAPX 81 is, in turn, an apportionment of the credit and 
collection expense found on RAPX 84, ea Borden record for the 
Hammond Branch for October 1969, entitled "Credit and 
Collection." Mr. Havemeyer has demonstrated on page 90 of 
RAPX 234, the manner in which this credit and collection 
expense has been apportioned to "milk regular," “milk 
distributor," "trailer runs” and "non-milk." (RAPX 84, 81; RAPX 
234, p. 90). Thus the expenses which make up the "credit 
and collection" expense must be deemed to be those itemized 


in RAPX 84, the "credit and collection" account. 


(i) Allocation On Same Basis as Hammond ~- Many 


of Same Errors: The credit and collection expense has been 


allocated to Valparaiso customers in the same manner as the 
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“credit loss” expense was allocated to the Hammond customers. 
Moreover, as ncted above, the same types of expense from the 
very same basic record were being allocated in both instances. 
A number of the objections noted in-Finding 20(f), above, 
also apply here and need not be repeated in detail. The 
atypicalness of the credit and collection expenses selected 
by Mr. Havemeyer, also constitutes a defect in the present 
allocation, as was noted in Finding 20(f) (ii) above. The 
allocation of “bad credit" expenses to all customers, without 
any study of customer classifications is also a substantial 
error, as is described in Finding 20(f) (iii) above. And 
the exclusion of Borden's biggest credit account, A&P, has 
not been justified by the record evidence, as is pointed 
out in Finding 20(f) (iv), above. 

For all of these reasons, Mr. Havemeyer's 
allocation of this expense to Valparaiso area stores is 
unsubstantiated and erroneous. Of cou:'se, as noted above, 
the records used as the basis for this allocation have not 
even been shown to apply to the Valparaiso area. (See 


Finding 22, above). 


(ii) Allocation of This Expense to Tittle 


Valparaiso Erroneous: Furthermore, there is no substantia- 


tion for the application of this “credit loss" expense (See 


RAPX 84 and Tr. 8826-8828) to the Tittle store. In the first 
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place, such expense is the expense of doing business with the 
vendors, not the stores served by the vendors. (See Finding 
23, above; also Tr. 8843-8849). Moreover, even if this 

were not the case the record clearly shows that the Tittle 
Valparaiso store is not responsible for any credit loss. 

Mr. Havemeyer's own calculation in RAPX 221A shows that 
Tittle's largest balance was only the equivalent of about 
four week's credit. Mr. Minard of Title testified, without 
contradiction on the record, that Tittle paid its Borden 
bills promptly, did not pose any credit problems for 
Borden, and did not require any added expense of collection 
(Minard, Tr. 3157). 

These facts, when viewed alongside the Borden credit and 
collection expense record (RAPX 84), clearly show that the 
allocation to the Tittle store was erroneous. On a monthly 
basis, the October 1969 entries in this account show that it 
was due almost solely to overdue accounts. There was no 
"provision for bad accounts" on the monthly basis, only 

“those accrued in the past. The biggest identifiable amount 
was a provision for bad accounts with milk distributors, which 
could not be applicable to Tittle, since Tittle did not pay 
through a distributor (RAPX 84; Marquardt, Tr. 1317). 


The only other identifiable amount is interest on overdue 
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accounts and the record shows that Tittle was never 
"overdue" (Minard, Tr. 3157). 

Under these circumstances, this allocation is 


obviously erroneous. 


(iii) Amount Allocated To Tittle Is Ridiculous: 
ees FO FEI IS Ridiculous 


Furthermore, the calculation of the monthly dollar amount 
allocated to Tittle Valparaiso again shows the ridiculous 
nature of Mr. Havemeyer's allocation. If this allocation 
were accepted it would mean that an expense of $517.20 would 
be assessed against the Tittle Valparaiso store for "credit and 
collection" expense for. the month of October 1969. 132/ This 
is simply beyond credulity in the case of a customer which 
paid its bills promptly, did not pose any credit problems 
and did not require any added expense of collection (Minard, 
Tz. 3157). 

(c) Advertising Expense: 

In this allocation Mr. Havemeyer uses the same 
“med advertising" expenditures 133/ referred to in the 


Hammond allocation above [Finding 20(g)], apportions it 


132/ This amount is obtained by MuiLtaplying the two-week 
sales volume shown on p. 49 of RAPX 234 by 2.25 to obtain 
a monthly volume figure. This is in turn multiplied by 
the “credit and collection" expense per point of .008059 
Calculated by Mr. Havemeyer on p. 90 of RAPX 234. 


133/ These expenditures were for the advertising of four 
specific products: Swiss Style Yogurt, Thirstee Smash, _ 
Lite Line Milk and Dips. (RAPX 90, p. 3). 
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to Porter County, Indiana on the besis of population, adds” 
$135.00 taken from RAPX 81 (the "Milk Distributor" expense 
account) and apportions the sum of these amounts equally on 
a per unit basis to all of the sales points shown on RAPX 81, 
excluding the A&P private label volume, during October 1969. 
Of course, it is not even shown on the record that 
any of the points sold to the distributors as evidenced by 
RAPX 81 went into Porter County, or Valparaiso. (See 
Finding 22, above). We simply don't know how much Borden- 
processed milk was sold in Porter County. Mr. Havemeyer has 
not accounted for most of the milk sold by Borden to or 
through vendors. (See Finding pea 
(i) Most of Hammond Allocation Errors Affect 
This Allocation Also: With the exception of the use of 
a $135.00 expenditure taken from RAPX 81, the allocation of 


advertising expense in Valparaiso is the same as that made in 


Hammond; the same methodology was used. Accordingly, most 


of the errors cited in connection with the Hammond allocations 
in Finding 20(g) above, also constitute errors in this 
allocation. Thus, it should be noted that the vast bulk 

of the expenses being allocated relate to products which 

are not covered by the Borden-A&P contract and are not 
included in the discriminations. This major portion of 


the expense, therefore, has no place in this cost study. 
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{See Finding 20(g)(i), above]. Next, the inclusion of a 
19% production expense is not supported by the record evidence. 
{See Finding 20(g) (ii), above). Further, institutional 
advertising, to the extent it is involved in the listed expenses, 
should apply equally to all points, including A&P private 
label, as is pointed out in Finding 20(g) (iii), above. 

(ii) Use of $135.00 Expense Unsubstantiated -- 
Admittedly Defective: Mr. Havemeyer has taken the sum of 
$135.00 which he has included in this allocation from RAPX 
81, from the year-to-date section, on an expense line 
entitled "advertising." It is approximately one-tenth of 
the “year to date” figure. (Tr. 8868). An examination of 
RAPX 81 reveals first that this figure is not representative 
of the month of October 1969. In fact, it can not be determined 
from this exhibit that such >xpenditure is typical of any 
month. It may have been one individual, atypical month's 
expense. (RAPX 81). 

The expenditure recorded on line 32 of RAPX 8°, 
which is used in this allocation, is the result of apportioning 
"year-to-date" figures on RAPX 90, an account entitled 


“Advertising Milk," to the "Milk Regular" and "Milk Distributor" 


accounts (See RAPX 90 and RAPX 80 and 81). Mr. Havemeyer 


admitted that most of these expenses were ignored in his 


Hammond allocations because "I could not identify it andI 
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did not use it." (Tr. 8872) (Emphasis added). Outside of 
the directory advertising listed on RAPX 90 he had no knowledge 
as to what these expenses represented. (Tr. 8873). Although 
this caused even Mr. saemeniine ts exclude such expenses from 
his Hammond allocations, it did not deter his use of them here 
in Valparaiso. Obviously, this is an admission that inadequate 
study was made of this expenditure and how it was incurred. 

Therefore, it is equally obvious that there is no 
way on the record to determine that the Tittle Valparaiso 
store sales were in any way affected by, or responsible for, 
this expenditure. Accordingly, it cannot be included in the 
allocation. 

(d) General Overhead and Dist. Administrative 
Expense: 

In this allocation Mr. Havemeyer used the same 
methodology as that used in the Hammond allocations, with 
the excepticn that he used RAPX 81, the Hammond "distributor" 
account as his basis, instead of RAPX 80 (the Hammond "milk 
regular" account). (See RAPX 234, p. 91; compare to Pp. 89, 
same exhibit). He also arrived at a result almost twice as 
high as the Hammond allocations. The percentage figure 
result was then applied to the sum total of the expenses 


allocated to the Tittle and A&P stores, respectively, to arrive 


at the "General O.H. & Dist. Administrative Expense" for these 


stores. 
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(i) The Same Errors Made Here As In Hammond 
Allocations: As in the case of the other allocations 
mentioned above, Mr. Havemeyer's errors and faulty methodology 
has carried over from the Hammond allocations to this 
allocation. First, it is clear that the overhead expense of 
Borden's central office relates to far more than just these 
few branch expenses, which in the case of Valparaiso are 
even fewer in number than those used in Hammond or O'Hare 
(compare p. 10 of RAPX 234, with pp. 3-9). As pointed out in 


Finding 20(j)(i) above, a very substantial portion of the 


overhead expenses should have been allocated in accordance 


with other functions of Borden's business, such as procurement 
of raw milk, production and transportation to branches. 

This would have removed such portions from this study, since 
they could riot give rise to a cost justification. [See 
Finding 20(j)(i) above]. Then, the expense is again not 
allocated in the manner in which it was incurred, since the 
driver time has nothing to do with the incurrence of central 
office expenditures, as noted in Finding 20(j) (ii), above. 
Finally, this allocation is obviously made erroneous by the 
many errors existing in the other allocations to Valparaiso 
customers. [See Finding 20(j) (iii) above]. Therefore, 


this allocation is also without probative weight. 
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(ii) wack of Probative Value Well Illustrated 
By Results: Again, the most dramatic proof of error here 
is to calculate out the amount of overhead (central office) 
expense being attributed to the Tittle Valparaiso store on 
a monthly dollar basis. Mr. Havemeyer's methodology would 
result in an allocation of $253.69 in monthly central office 
expense 134/ in connection with this one store account -- which 
was not even a separate account, but a part of a 4-store 
chain. [Of course, the other three Tittle stores were 
separately charged with incurring additional overhead 
expenses. (RAPX 234, -p. 5-7]. 

Obviously there was not this great an effort 
directed toward this store by Berden’s central office. 
The record reveals no services or efforts ox: the part of the 
central office staff that could come anywhere near such an 
outlay. Of course, Mr. Havemeyer admits he has no knowledge 
of the functions and operations of the central office staff 
(Tr. 9701-9710, 9712-9714). Under these circumstances, 
Mr. Havemeyer's allocation is clearly without any probative 


value. 


134/ Computed by multiplying the monthly purchase volume 
by the amount allocated to this store on r. 10 of RAPX 234. 
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25. Mr. Havemeyer Did Not Study Special Costs 
Incurred For A&P Alone In Hammond and Valparaiso Studies: 


The record shows that certain expenses were incurred 
for A&P which were not incurred by Borden for other 
customers. Mr. Havemeyer should have studied these cost 
areas (Lemberg, Tr. 9421-9422) but he did not. Accordingly, 
his study is defective. Some of those cost areas are as 


follows «. 


(a) Mr. Havemeyer Did Net Study the Cost of the 
Chain Store Sales Manager and His Assistant: 


The principal duty of Borden's chain store sales 
manager was to service the A&P account (Tarr, Tr. 845-846, 
897-899). There was also at least one other sales representa- 
tive who was similarly engaged with the A&P account, after the 
private label contract began (Tarr, Tr. 898-899). Yet, 
Mr. Havemeyer admittedly did not make any special study of 
this expense (Tr. 8894, 8550-8551). He argues that since 
this study was for October 1969, no such study was needed 
(Tr. 8894). This is presumably since Gordon Tarr retired 
from the position of chain store sales manager in September 
1968 (Tarr, Tr. 842). However, there is no record basis for 
holding that Borden's business relationship with A&P was 
altered by Mr. Tarr's retirement. It must be presumed that 


his position was re-filled. 
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The record clearly shows that Borden's chain 
store sales manager spent almost all of his time servicing 
the A&P account and that he had one assistant who helped him 
in this endeavor (Tarr, Tr. 845-846, 897-899). 

Mr. Havemeyer also argues that any such expense 
is included in his allocation of overhead (central office) 


expense, since he presumes it is within the central office 


expense which he has alloc ‘ec (Tr. 8589-8590). He argues 


further that if Mr. Tarr anc «thers spent a disproportionate 
amount of time on the A&P account, that there were others 
in Borden's central office who spent all or most of their 
time on non-A&P accwunts. However, this is pure, unsupported 
supposition. He knows nothing of the operations of Borden's 
central office and cannot substantiate this theory. On this 
illusory basis he argues that his allocation of all central 
office expense as a percentage of other branch costs allocated 
to individual stores, properly accounts for the expenses of 
Tarr and others who spent disproportionate amounts of time 
on the A&P account. (Tr. 9701-9710, 9712-9714). 

The record facts are these: the chain store sales 
manager and at least one other sales representative spent 
the vast majority of their time servicing the A&P account 
(Tarr, Tr. 845-846, 897-899) and there is no showing in the 


record of corresponding central office efforts for others 
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(Tr. 9701-9719, °©°712-9714). If there were any indication 
that extra expenses existed in serving the A&P account it 
was necessary that they be studied. (Lemberg, 
Tr. 9421-9422). There is even more than an indication 
in this instance and yet Mr. Havemeyer did not make any such 
study. His analysis of Borden's cost of serving A&P, as 


.compared to its cost of serving others, is therefore deficient. 


(b) Mr, Havemeyer Did Not Study The Time Devoted 
To The A&P Account By Other Borden Executives: 


Moreover, the record shows that other Borden 
executives, such as Messrs. Malone, Gose, Minkler, their 
successors and others, spent considerable time on continuing 
negotiations with A&P over the provisions of the A&P contract. 


{See Finding 9(j) (ii), above). This A&P business represented 


a very substantial portion of Borden's Chicago area sales 


volume (RAPX 232, p. 91) and the continued dealing over the 
provisions of this important contract required a disproportionate 
amount of the ime of a number of Borden top executives 

(Minkler, Tr. 125-279; Tarr, Tr. 849-889; Gose, Tr. 1045- 

1063; Malone Dfr. 29-204; CX 79-81, 84-90, 102A-C, 105-106, 

108, 1llOA=-D, 303A-H). Even some of Borden's corporate office 
personnel in New York personally concerned themselves with 


the A&P dealings (CX 292). 
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Again, Mr. Havemeyer has made no study of these 
expenses. By the same logic as that noted in paragraph (a) 


above, this makes Mr. Havemeyer's study defective. 


(c) Extra Expenses Incurred For A&P In Loading 
Valparaiso Store Purchases: 


Since no cost difference was found for loading 
expenses for the Valparaiso stores, no discussion was had 
above concerning the facts surrounding this allocation. 
However, at least one important error exists. Possible extra 
costs in loading A&P products for the Valparaiso A&P store 
were pot studied. In Findings 15(a) (viii) and 20(a) (iv) 
above, it is pointed out that extra handling was required 
at the loading dock for A&P's purchases. (Pergler, Tr. 5697- 
5698, 5700, 5702-5704, 5707). 

This would be even more necessary in the case of 
the Valparaiso A&P store, since it would represent the only 
A&P sales loaded onto Mr. Marquardt's truck (Marquardt, Tr. 


1317-1318). This would, of necessity require mixing of 


cases and pallets. 135/ A review of the two weeks purchases 


by this A&P store, as shown by Mr. Havemeyer's recapitulation 
of invoices for the two weeks ended 10/18/69 (RAPX 234, p. 47) 


anes 


135/ There are 30 cases per pallet. (Pergler, Tr. 5632- 
5633). 
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reveals that very few of the purchases of private label 


product come out to even case lots and none come out to even 
pallet lots. This is even more apparent when these purchases 
are considered on an average daily basis, rather than on a 
weekly basis. (RAPX 234, p. 47; RAPX 78 which gives the 
units per case ). 

Therefore, it is without question that the loading 
of private label product for this A&P store required special 
handling at the ivading dock. But Mr. Havemeyer has made 
no study of this effort. Therefore, his cost study cannot 
reveal the true cost difference. (Lemberg, Tr. 9421-9422). 
He has found the A&P and Tittle stores to have the same 
loading cost, when in fact the evidence shows the A&P store 


to have incurred additional costs which have not been studied. 


(d) Mr, Havemeyer Did Not Consider Extra Costs 
Of Production and Handling Incurred For A&P: 


Early in the negotiations Borden was quite concerned 
with the possibility of cost problems with private label, 
if the A&P private label contract should expand beyond the 
six main items then under conside:ation. It was pointed 
out that these six items represented about 70% of A&P's total 


volume. It was noted that further expansion of the product 


ARPS SS A sk Sse saan A 2 Sama ACNE UG 


‘ 


COMPLAINT COUNSEL PROPOSED 
rear te FINDINGS OF FACT 
30898 


line might cause problems in "plant efficiencies" and in 
“distribution material handlirg." In connection with handling, 
it was feared that expansion of the number of items would 
seriously hamper the palletization process. (CX 7A-B; See 
also CX 14E). 

The private label program was expanded to 1l products 
by the inception of the contract and even further, to at least 
16 items, at a later date. (CX 62C; CX 197-2-2). No study 
was ever made by Mr. Havemeyer to determine whether any 
additional processing and handling costs were incurred, as 
Borden feared (Tr. 7515-7517, 7525-7526). Mr. Havemeyer 
insisted that he knew of nothing which would cause such extra 
costs (Tr. 7525-7526, 9718-9720). In the case of distribution 
handling, he thought that if there were extra costs they would 
be miniscule (Tr. 7517). 

However, the problem was real enough to trouble 
the true experts; the Borden Management familiar with their 
day-to-day operations. (CX 7A-B). Mr. Havemeyer's own 
lack of knowledge of Borden's actual operations is well 
established in the above findings. The failure to consider 
these probable additional costs is a serious deficiency in 


Mr. Havemeyer's study. (Lemberg, Tr. 9420, 9422). 
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26, Mr, Havemeyer Has Not Shown Costs Selected 
To Be Typical ~~ Actually Showed Some to Be Atypical: 


In the records uriderlying the Hammond and 
Valparaiso studies, entries were generally made on a current 
month (October 1969) basis, a year-to-date basis, and, 
frequently, on a "this month last year" and "last year to 
date" basis. (RAPX 75, 80-90). Mr. Havemeyer has in each 
case selected the current month or year-to-date expenditure. 
(RAPX 234, pp. 80-81, 86, 87, 90-91). 136/ In some instances 
he has given no reasons for his selection. In others his 
reasons clearly indicate that there are substantial 
fluctuations in Borden's cost experiences (Tr. 8717-8726, 
8765-8766, 8787-8797, 8815-8818), thus revealing the 
atypicalness of many entries. 

In the preceding findings a number of apparently 
atypical expense experiences have been pointed out. For 
example, in connection with selling expenses, discrepancies in 
a number of the entries such as supervisory expense, supplies, 


and sales data to which they should be applied were pointed 


out in Finding 20(e) (vii), above. A great disparity also 


exists in the provision for bad accounts and other credit 


and collection expenses when compared on a monthly and year- 


136/ When using the year-to-date figure he divides by 10 
to get a "monthly" figure. 
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to-date basis, as in pointed out in Finding 20(f) (i) and (11), 
above. Disparities between monthly and year-to-date expenses 
under the category of selling expenses, as well as 
Mr. Havemeyer's contradictory use of each set of figures in 
different studies, is discussed in Finding 24(a) (iv) above. 
Also, discrepancies between the current month and year-to- 
date-entries in the advertising expense record are pointed 
out in Finding 24(c) (ii) above. 

An examination of the Borden records shows 
many similar variations in entries which require study not 
made by Mr. Havemeyer. RAPX 86 shows unexplained variations 


in platform and loading expenses in comparing entries for the 


prior year. The year-to-date entry for this item for the 


prior year shows almost twice the expenditure as in the 

current year, thus indicating a possible switch in some 
expenditures away from the loading function. At the same 

time the "same month last year" column reveals no expense 

for this function. RAPX 86 also s:iows no supervision for the 
wholesale delivery account for October 1969, whereas the 

other columns show vastly differing amounts, on an average 
monthly basis. This same record also raises questions concerning 
entries under other headings such as "supplies", and "transfer 


from hauling account." 
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RAPX 85, the selling expense record for milk 
wholesale, shows a drastic change in the expense experiences 
of Borden in connection with "bad loans." It also shows major 
discrepancies in the entries for "suppliers". The entries for 
"supervision" and "wages miscellaneous" show disparities 
which raise serious question as to whose wages are included 
in this account. 

RAPX 87 entitled "delivery dairy broker" contains 
disparities between its various entries for "supervision", 
"platform and load", "supplies" and “office expenses", among 
others. 

RAPX 80 shows an unusually high advertising cost 
for "this year to date", when compared to the other advertising 
entries thereon. (It was this year-to-date expense which was 
utilized by Mr. Havemeyer in his calculations on p. 89 of 
RAPX 234). This exhibit also shows a great disparity between 
October 1969 and year-to-date experiences under credit and 
collection expense. 

None of these disparities have been studied. They may 
be due to changes in the Hammond operations, as was 
claimed by Mr. Havemeyer in connection with the selection of 
the monthly figure for "Rent, Land and Buildings" under 
delivery expense. There he noted an ‘nigevwbanaing that the 
Hammond Branch was being reduced in facilities at this time 
. ee. oe" (Tr, 8723). They may also be due to bookkeeping trans- 


fer of certain common expenses from one account to another, as 
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may have been done in the case of supervisory expenses. 
(Compare RAPX 85 through 88). Then, they may just be due to 
atypical experiences during one or more months, which throw 
off the "current month" or "year-to-date" entries, or both. 

A close examination of all of these accounts 
(RAPX 75, 80-90) will yedee! other disparities between the 
entries under the various columns, which have not been studied 
by Mr. Havemeyer. 

An adequate study of Borden's records would have 
revealed the answers to these questions. However, in view 
of the record evidence available, it would seem that the 
only finding that can be made in connection with most of these 
disparities in the expense records, is that frequently the 
entries for the month of October 1969 are not typical of the 
"year-to-date" experiences and vice versa. This fact is 
important in the determination of the time period to which 
this study applies, if any, as will be more fully discussed 
below. It is also important to the question of the typicalness 
of the cost experiences upon which Mr. Havemeyer has based his 
study. As noted in connection with the other studies above, 
this failure to determine the typicalness of expense data 
violates the very obvious rule laid down by Mr. Havemeyer 


himself under the Wisconsin dairy regulations. (Tr. 9134-9136). 
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27. Mr. Havemeyer's Koabilice £0 Give Basis For 
His Opinions: 

It was noted in Findings 9(1) and 15(n) above, in 
connection with the other studies (RAPX 232 and 233), that 
Mr. Havemeyer was frequently unable to substantiate his 
opinions and assumptions. This same criticism is true of 
RAPX 234, as well, as is illustrated by the following examples. 
At Tr. 8620, he did not know the details of depreciation 
accounts to which he had expressed himself and admitted he 
had never personally inspected the Hammond operations. At 
Tr. 8629 and 8649, he was unable to cite the evidence which 


he claimed showed that Mr. Marquardt (the vendor who delivered 


in Valparaiso) picked up his milk at the Hammond dock. At 


Tr. 8641, he was unable to identify the volume taken by 

Mr. Marquardt. At Tr. 8790, the witness was not able to 
answer as to whether Borden had loans outstanding to any 
of the 17 store customers on the Hammond routes as of 
October 1969. At Tr. 8825 Mr. Havemeyer admitted that he 
did not know how the credit expense was assigned by Borden. 
At. Tr. 8879 he was not able to explain the nature of the 
major portion of the expenditures he was assigning as 
"merchandising expense." And at Tr. 8862, he was not able 
to produce any data to support his "judgment" concerning the 
application of a 19% production expense to Borden's "media 


advertising." 
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As noted previously, an expert must be able to give 
the basis for his opinions, assumptions or judgments, 
when called upon to do so. His inability to do so destroys 


the probative value of his work. 


28. Failure to Classify Customers 


As is noted in a number of findings above, 
Mr. Havemeyer has consistently refused to make any classifica- 
tion of customers by size, type and other distinguishing 
factors, despite clear and decisive evidence revealing that 
there are substantial differences. The only differentiation 
he has made is on the basis of whether they were "limited 
service" or "full service" customers and the evidence 
contradicts his findings even there. [See Finding 20(b) (ii) 
above]. 

The record reveals that the different sizes and types 
of stores differ in their enjoyment of a number of the 
functional elements included in Mr. Havemeyer's cost study. 
In physical delivery, branch clerical, product waste, branch 
selling, credit and collection, merchandising, and overhead 
costs, these differences are quite substantial. {See Findings 
20(b) (ii) and (iii), 20(c)(v), 20(d) (iii), 20(e) (iv) and (ix), 
20(£) (iii), 20(h) (ii) and 20(5) (iii), above]. Not only are 
services varied in their application as between stores, 


volumes and sizes of the store vary widely, even as between 
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A&P stores. [See Finding 20(b)(iii))}. The discount 
schedules of Borden, as well as its .nternal documents, 

show that various volume brackets were considered as having 
different cost experiences. (See for example, CX 138 and 
RAPX 74). Mr. Havemeyer lumps together, as having the same 
cost experiences, a store taking 2.71 cases per delivery, 
with a store taking over 78 cases per delivery. (RAPX 234, 
p. 19). He also refuses to recognize that there may be some 
economies involved in serving Burger's Market which took 
over 78 cases per delivery, as compared to A&P store No. 3235 
in Hammond which took a mere 17.68 cases per delivery. 


(RAPX 234, p. 19). One of A&P's own witnesses, Mr. Abrams 


who was called to explain the so-called "2-2-2" cost formula, 


clearly pointed out that volume plays a very important Part 
in costs. (Abrams, Tr. 6425-6427). Dr. Solverson testified 
that volume was the most important element in determining 
cost of delivery. (Solverson, Tr. 1551-1552, 1554-1555). 
Despite all this evidence of record, Mr. Havemeyer 
refuses to make any classifications based on size and type 
of store. Mr. Havemeyer's one prior Robinson-Patman cost 
justification in a litigated case was rejected due to the 


same defect. (Tr. 7685). 
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E. Conclusions 

ae. Be, Havemeyer's Allocations Fail To Justify 
The Discriminations: 

The mere absencze of a delivery cost allocation completely 
eliminates all "justification" for the price discriminations 
in many instances (RAPX 233, pp. 41-50, 53-55, 57-63, 65-66). 
In the case of all other Stores, other than Wilco Food Center 
and Tittle Valparaiso, it removes the greatest part of 
Mr. Havemeyer's "justification." (RAPX 233, p. 39-40, 51-52, 
56 and 64; RAPX 234, pp. 3-10). 137/ Furthermore, even 
if Mr. Havemeyer had been able to produce competent 
service-time evidence, it is clear that his delivery 
expense allocations would have been drastically reduced, 
since the greatest share of the expenses therein would 
have to be re-allocated on a volume basis (equally per point, 
not producing any justification) because they were not incurred 
On a service-time basis. [See Findings 15(b) (iii)-(v); 20 (b) 


ene pttnnnestnenennene 


137/ In the case of Wilco Food Center, Mr. Havemeyer has 
allocated less delivery expense than to A&P. In the case 
of Tittle Valparaiso, he has allocated the same cost to 
each, since he has allocated the commission expense equally 
per point. (RAPX 234, pp. 9-10). 
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(iv-(v)]. Moreover, correction of the other errors 
cited in Findings 15(b) and 20(b) would further reduce any 
cost differential substantially. 138/ Thus, even if such 
allocations were complete on the record, most or all of the 
justification mr. Havemeyer extracted therefrom would be gone, 

Similarly all loading cost differences would disappear 
if these expenses had been allocated in the proper manner. 
[See Findings 15(a) (i) and 20(a)(i)]. Of course the 
loading cost difference in the O'Hare Study, RAPX 233, would 
virtually disappear, if Mr. Havemeyer would limit his alloca- 
tion to only the products involved in this case, as he did 
in RAPX 234. [See Finding 15(a) (iii)]. Then, too, a number of 
other errors have been cited above in connection with the 
loading cost allocations. [See Findings 15(a) and 20(a)]. 

In the case of clerical costs, most, if not all, of 
the cost difference found in the O'Hare Study would have been 
removed if he had included only the items involved in the 
discrimination, as he did in Hammond. [See Finding 15(c) (viii) 
and compare RAPX 233, PP. 39-66 with RAPX 234, pp. 3-10]. 
Most importantly, however, much of this expense would be 
eliminated from the Study entirely (as not involving any cost 


138/ Of course the Robinson-Patman cost justification provision 
will not allow any justification in this case based upon 
difference of service times, product returns, selling and 
merchandising expense, insofar as such differences might be 

due to the "limited service" terms of the Borden-A&P agreement, 
since such differences, if they exist, are due to the problem 

of "availability," not service differences. [See Findings 

15(b) (ii) and 20(b) (vi), above]. 
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difference), if these costs had been allocated in the manner 
in which they were incurred. [See Findings 15(c) (i) and (ii) 
and 20(c)(i) through (iii)]. Further, a number of other 
errors are cited in Findings 15(c) and 20(c). It is impossible 
to quantify the extent that these errors affect Mr. Havemeyer's 
allocation (See Lemberg, Tr. 9415), but it is clear that 
they have had a very substantial impact. 139/ It is also obvious 
that much, if not all, of any cost justification would have 
been removed. [Findings 15(c) and 20(c); Lemberg, Tr. 
9414-9415]. 

In the instance of product waste, Mr. Havemeyer's 
cost justification would have been eliminated in connection 
with the larger store customers, if Mr. Havemeyer had properly 
classified customers and allocated this expense to A&P, as he 
should have. [See Findings 15(d)(i) through (v) and 20(d) (i) 


through (v)]. In the case of some of the smaller customers 


included in the O'Hare study, there is no way to evaluate the 


effects of Mr. Havemeyer's errors, since more of this expense 
probably would fall on them; but then some of the expense would 


also be applied to A&P stores. [Finding 15(d)]. Of. course, 


139/ In the case of the O'Hare studies the elimination of the 
Irrelevant products (those not involved in the discriminations) 
alone, would have completely reversed Mr. Havemeyer's results 
in a number of instances. (Compare with results in RAPX 234, 
pp. 3-9, where only relevant products were considered and some 
of the customers showed lower clerical costs than A&P even 
under Mr. Havemeyer's methodology). 
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to the extent any difference is due to the “availability” 
of the "limited service" discount proposal, it would not be 
cognizable in any event. (Findings 15(b) (ii) and 20(b) (vi)]. 

In branch selling expense also, the errors cited above 
in Findings 15(e), 20(e) and 24(a), materially affect 
Mr. Havemeyer's allocaticns. First of all, a very substantial 
portion must be eliminated -- "missionary work" -- since it is 
a general business expense which would apply equally to all 
points (if not more so in the case of A&P). [See Findings 15(e) 
(i), 20(e) (i) and 24(a)(i)]. Secondly, A&P stores would have 


to be inciuded in the allocation of the remainder, as is noted 


in Finding 15(e) (iii), 20(e) (iii) and 24(a)(i). Thirdly, the 


amount of selling expense has been overstated in each case. 
[Findings 15(e) (iv), 20(e)(v) and 24(a) (iii) through (v)]. 
Next, there was no study of the selling expense involved 
solely for A&P in connection with the service of the chain 
store sales manager and his assistant. [Findings 15(e)(v), 
20(e) (vi) and 24(a)(i)]. Further there was no classification 
of customers relating to the allocation of various selling 
expenses to the store customers. [Findings 15(e) (iv), 20(e) (iv) 
and (viii), and 24(a) (ii), (iii) and (vi)]. Moreover, the 
record shows that such selling expenses as were allocable 

were not allocable on a volume basis. [Findings 20(e) (ix) and 


24(a)(i)}. A number of other errors are also cited in the 
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and 20 
allocation of selling expense, such as the unwarranted 
exclusion of sales points and Mr. Havemeyer's failure to 
study the manner in which these expenses were incurred. 
[Findings 15(e), 29(e) and 24(a)]. These errors cumulative- 


ly have, of necessity, a very substantial effect. They may 


well eliminate totally any difference in costs as between 


A&P and its competitors, especially its larger competitors. 
In the case of Valparaiso, almost all costs have been eliminated 
as being non-applicable to Tittle Valparaiso [Finding 24 (a) (11) 
and (iii)]; certainly all cost justification has been removed 
there. 

In Hammond and Valparaiso there is an extra function, 
“credit loss," to which Mr. Havemeyer has allocated expenses 
to competitors only. His principal errors here were his 
failure to classify his customers and his failure to include 
A&P in his allocations. [See Findings 20(f) (i), (414) and (ivi, 
and 24(b) (i) and (ii)}]. There were other errors also as 
noted in Findings 20(f) and 24(b). When A&P is included, the 
customers properly classified, and the other errors are 
removed, the remaining expenses, would apply rather evenly as 
between A&P and its larger competitors. [See Finding 20(f) and 
24(b)]. Therefore, there would probably be no cost difference 
from this factor. 

In the case of advertising expenditures almost all 
of the advertising expense allocated to the Hammond and 
Valparaiso stores must be removed from the study. {Findings 
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20(g) (i) and (11) and 24(c) (i) and (ii)}. In all of 
the studies the general business nature of institutional 
advertising was not considered. [Fingings 15(f) (ii), 20{y) 
(iii) and 24(c)(i)]. Other errors cited in Findings 15(f), 
20(g) and 24(c) would also have substantial effect. The 
results of these errors is to virtually eliminate all ad- 
vertising costs in Hammond and Valparaiso and in the O'Hare 
study, to greatly reduce this allocation to competitors while 
allocating some of the expense to A&P. 140/ 

Again in the case of merchandising expense 
Mr. Havemeyer has failed to make any classification of 
customers. [Findings 15(g) (iv) and 20(h)(ii)]. In both 
the O'Hare and Hammond studies (this expense not applicable 
to Valparaiso) he fails to make an adequate study of Borden's 
records, opeations and the incurrence of expenses. Such lack 


of study results in serious deficiencies. [Findings 15(g) (i) 


through (iii) and 20(h)(i)]. It is again impossible to quantify. 


the extent of these errors, except to note that in Hammond 
almost all of these expenses must be eliminated from the 


study, thus leaving no possibility of other than a negligible 


140/ Of course, to the extent any expenses would be left in 
the Hammond and Valparaiso studies, A&P would share in those 
expenses too. 
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justification even under Mr. Havemeyer's methodology. 
As to O'Hare, the necessary changes would surely wreak 
very substantial changes in Mr. Havemeyer's results. 

Insofar as Overhead expense is concerned, in each 
instance very substantial portions of the expense must be 
allocated to functions which can not yield a cost justification 
-- the activities of Borden prior to delivery to the branch 
(which are related to volume). [Findings 15(h) (i), 20(3j) (1) 
and 24(d)(i)]. Errors in the other allocations, as cited 
above, would work other drastic changes, as would other errors 
cited in this allocation. [Findings 15(h), 20(j) and 24(d)). 
Again, the changes could not be quantified, but the "Sustifica- 
tion," if any, must necessarily be reduced to a small fraction 


of that computed by Mr. Havemeyer. 


Finally, the failure to study countervailing costs 


incurred to A&P alone has resulted in an understatement of 
A&P's costs, by an indeterminate amount. [See Findings 15(a) 
fviii), 15 te) (vi), 15(k) 4) through (iii), 20(a) (iv), 
20(c) (v), 25(a) through (d)]. 

The cumulative effect of all these things most 
certainly is to reverse the impact of Mr. Havemeyer's study 
and show that the price discriminations were not cost justified. 


In the O'Hare Study, just the elimination of a delivery 
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allocation completely reverses the results in most cases, as 
noted above. In Hammond, these criticisms either eliminate 
or virtually eliminate the "justification" found in each of 
the functions of loading expense, delivery expense, branch 
clerical, product waste, branch selling, credit loss, 
advertising, merchandising and overhead. Thus the "justifi- 
cation" found by Mr. Havemeyer disappears. In Valparaiso the 
expenses used by Mr. Havemeyer have not even been shown to be 
applicable to sales in that area (Findings 22-24) and it is 


shown that there is virtually no difference as between A&P 


and Tittle Valparaiso, insofar as expenses are concerned. The 
net results are, then, that Mr. Havemeyer has not shown a 
"justification" for any of the price discriminations proven 
in this case. 
30. Mr. Havemeyer's Study Has No Probative Value: 
Findings 15, 20 and 22-29 all describe such serious and 
substantial errors and deficiencies in Mr. Havemeyer's work 


Ld that his studies of the O'Hare and Hammond area (including 


Valparaiso) costs must be considered totally lacking in proba- 


tive value. 


31. 


Failure to Rebut Evidence In Case-In-Chief: 


Therefore, A&P has failed to produce substantial evidence 


to rebut that evidence cited above, in Volume I of these 


findings, which shows that the price discrimination in favor 
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of A&P was not cost justified. Moreover, it has also failed 
to rebut the evidence of record which shows that Borden sold 
private label milk and dairy products to A&P's Chicago Unit 
at a loss. (See Volume I, Finding 108-111). 
F. ARGUMENT 

First and foremost, it is obvious that Mr. Havemeyer's 
three studies do not constitute reliable, probative and sub- 
stantial evidence in view of the many errors, inconsistencies, 
inadequate analyses, and failures to provide substantiating 
evidence noted in Findings 6 through 31, above. There is 


frequently inadequate, OF no, substantiating evidence 


for his allocations. 141/ He has continually failed to make an 


adequate study of Borden's record. 142/ And his allocations 


—— 


Sunn usnnnncrnes 


141/ [Findings 9(a), 9(b) (i) through (ix), 9(b) (xii) and 
Txiii), 9(c)(v), 9(e) (iil), 9(f) (ix) through (xiv), 

Sta) {i)}, Vd. 10, 15(a) (ix), 15 (b) (vi) and (ix); 5. (25 

(c) (v), 15(d) (i) and (ii), 15(e) (iii), 15(g) (i) and 

ie) Sins 20 (b) (ii), 20(d) (i) and (ii), 20 (e) (iil), 
20(f) (411), 20(g) (i) and (ii), 20(g) (iv) and (v), 20(h) 
ti), 2043) (20% oo ceo eee ee through (iii), 24(b) (i), 
24(c) (ii) and 27]. 


142/ Findings 9(a) and (b), 9(c)(i) through (493), 9007 
Ty, 9(a) (i) and (ii), 9 te) tid, 9 (£1414) through (v), 
9(h) (i), 9(k), 9(1), 15(a) (iv) through (915), eter (stale 
15(c) (v), 15(e) (vii), 15(g) (i) through (iii), 15 (h) 

(i), 45300) through (n), 20 (ay Gal), 20(c) (ii) and GG 
20(e) (i) and (ii), 20(e) (iv), 20te) (41), 20 (e) (Vv) and 
(vii), 20(£) (1) through (iii), 20(3) (i), 22-23, 24 (a) 

(i) through (iv), 24(b) (i), 24(c) (1) and (ii), 24(d) (i) 
and 26]. 
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ccnsistently ignore important facts which would materially 
affect his allocations. (Findings 9, 15, 20 and 24). These 
failures along with the many errors cited in Findings 6 through 
31, demonstrate that these three studies are unreliable and 
without probative value. 143/ 

In addition to the basic unreliability of these exhibits, © 
however, Mr. Havemeyer has commited other serious errors in 
his calculations and allocations. They are as follows: 

1. Failure to Classify Customers: 

It is frequently noted in the above findings that Mr. Have- 
meyer has failed to classify the customers of Borden in 
accordance with size, type of store, volume of purchases and 
other pertinent characteristics. In the calculation of 


nal 


143/ These deficiencies do not even take into account the 
Inadequacies in Mr. Havemeyer's checking procedures. As 
pointed out in Findings 9(k) and 15(m), such inadequacies 
in checking underlying tabulations and computations undoubtedly 
resulted in many errors which are not even apparent upon an 
examination of the cost exhibits. The multitudinous errors 
found during the lengthy voir dire examination were only 
such ez~ors as could found in the underlying documents 
supplied to counsel. Many tabulations were simply made 

on a computer without creating any underlying documents 
which could be checked. [Finding 9(k)]. 
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delivery expense in the "Profitability Study" (RAPX 232), 
he has treated all independent stores as having one set of 
characteristics and A&P stores as having another, despite 


the fact that the record shows vast differences between the 


members of each group [Findings 9(£) (xi) and (xii)]. 


In the "O'Hare" and "Hammond" studies he has refused 
to recognized different classes of customers, with different 
cost experiences in connection with his allocations of 
delivery expense, clerical expense, product waste, selling 
expense, credit loss, merchandising expense and overhead. 144/ 

This omission on the part of Mr. Havemeyer is simply 
incredible in view of his past experiences. Mr. Havemeyer 
had only presented one prior Robinson-' man type cost 
justification in a litigated case. That was for Bowman 
Dairy in the case of U.S. v. Borden (& Bowman), 370 U.S. 460 
(1962). This study was rejected because of Mr. Havemeyer's 


a 


144/ [Findings 15 (b) (vi) and. (vii), 15(c) (iv), 15(d) 
Tiv), 15(e) (iv), 15(g) (iv), 15(h) (iii), 20{b) (ii) 

and (iii), 20(d) (iii), 20(e) (iii) and (iv), 20 (£) (111) 
and (iv), 20(h) (ii), 20(g) (iii), 24 (a) (ii) and (iii), 
24(b) (i) and (ii), 24(d) (i), and 28]. 
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failure to properly classify customers. (Tr. 7685). Yet 
the record herein, as summarized in the above-cited findings, 
shows that he still refuses to recognize that there are 
different classes of grocery store customers. 

In rejecting the cost studies in the Borden case, 
the Supreme Court stated at 471: 


In the [Bowman] study the 

experts charged ali independents 

and no chain store with these 

costs. Yet it was not shown that 

all independents received these 
services daily or even on some 

lesser basis. Bowman's study 
indicated only that a large majority 
of independents took these services 

on a daily basis. Under such circum- 
stances the use of these cost factors 
across the board in calculating 
independent store costs is not a per- 
missible justification for it possibly 
allocates costs to some independents 
whose mode of purchasing does not give 
rise to them. The burden was upon the 
profferer of the classification to 
negate this possibility and the burden 
has not been met here. 


The Court also indicated that a proper class of customers must 
be "... so homogeneous as to permit the joining together of 
these purchasers for cost allocation purposes." (Supra, at 


Bb. 471). 


By this yardstick Mr. Havemeyer's present studies 


fail miserably, as is noted in the above cited findings. In 


each of the categories of expense mentioned, there are vast 
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differences between the characteristics and experiences of 
the various customers on Borden's routes, both in O'Hare 
and Hammond (including Valparaiso). There are differences in 
the physical size and layout of the stores, the purchase 
volume, the services received from Borden and every conceivable 
characteristic. Moreover, these differences aren't only 
among the competing stores. The record reveals vast differences 
among the A&P stores as well. 

But Mr. Havemeyer blithely ignores them all, as well 
as the above strictures of the Supreme Court. AS a result, 
these costs studies are deficient and cannot be granted 


any probative value. 145/ 


od 


2. Determination of A&P Store Costs On An Average 


Basis Constitutes Error: 
In the O'Hare and Hammond studies Mr. Havemeyer 
has determined cost on an “average" basis for A&P stores, and 


then compared this “average" A&P store with specific competitors. 


145/ Findings 9(f) (xi) and (xii) and RAPX 232, p. 89, reveal 
that this omission is not peculiar to the O'Hare and Hammond 
studies. Even in the "Profitability" study (RAPX 232) Mr. Have- 
meyer's delivery calculations are based upon the premise that 

all A&P stores have one uniform set of experiences, and competing 
stores have a different set of uniform experiences. The facts 
outlined in the cited findings reveal. this simply is not the 
case. 
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(See RAPX 233 and 234). In RAPX 232, he has determined the 
purchasing characteristics of A&P, in his delivery cost analysis, 
on the basis that it was one giant, single customer. [See 


Finding 9(f) (xiii)]. The Commission has condemned such 


practice in the matter of National Dairy Products Corporation, 
70 F.T.C. 79, 193-196, 207 (1966). 146/ 


In that case the Commission noted at page 194: 


The Hearing Examiner rejected 
respondent's cost jutisfication 
defense, in part, for the reason 
that discounts to mulit-unit 
purchasers must be cost justified 
on a store-by-store basis. We 
agree ... [T]he averaging of 
purchases has no relationship to 
the cost actually incurred in 
dealing with each store. 


At pages 194-195 it states further: 


Thus, the largest independent 
customer respondent has in 
this area received only a 

6 percent discount whereas 

a competing chain store unit 
of the same volume receives 
12 percent, not by virtue 

of any savings in cost to 

the store but solely by 
reason of its membership 


146/ Aff'd, 395 F.2d 517 (7th Cir. 1968), cert. denied, 
353 u.S. 977 (1968). ns a ers eres 
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in the chain ... In practice, 

therefore, respondent takes 

the over cost justification in 

delivery to the large stores 

of a chain and credits this 

time saved to the smaller 

stores. 

In our view, this is 

not a valid costing procedure 

under the Robinson-Patman Act. 

Thus, it is not allowable to mask the higher costs of 
low-volume stores of a chain by averaging them out with the 
high volume stores. Yet, that is precisely what Mr. Havemeyer 
did in RAPX 233 and 234. (See for example RAPX 234, Pp. 13; and 
RAPX 233 pp. 8 and 32-35; also see RAPX 74, showing the 


volume brackets of A&P stores in March 1965.) 


In the present case A&P does have some very small 


volume stores in both O'Hare and Hammond. [See Findings 


15(b) (vii) and 20(b) (ii) above. Also see RAPX 74 and 
RAPX 234, p. 19.]. The record clearly shows that its stores 
fall in more than one volume class. 

In RAPX 74, Borden puts A&P stores in each of the 
six separate volume classifications, with most of the stores 
in the over 300 points class. And, as is noted in Finding 
20(b) (iii), A&P stores in the Hammond area range from a 
low of only 17.61 cases per delivery to a high of 52.97, cases 
per delivery (RAPX 234, p.- 19). This is also obviously a 


wide disparity in purchase volumes. 
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The seriousness of this practice is well illustrated 
by an example noted in Finding 28, above. There it was 
pointed out that Burger's Market, one of Borden's customers 
on the Hammond routes, took more than 78 cases per delivery. 
One of the A&P stores competing with this independent (A&P store 
# 325) took a mere 17.68 cases per delivery (See RAPX 234, 
p. 19). Yet, under Mr. Havemeyer's methodology, this small 
A&P store was averaged out with larger A&P stores to hide the 
fact that there was such a huge disparity in size and purchase 
volume between these two competing stores. 147/ 

This is exactly. the practice condemned in the National 
Dairy case, as noted above. There the study was retected 
on this basis. In the present case, this is only one of 
many reasons why Mr. Havemayer's studies are invalid. 


However, this one defect alone is a fatal deficiency, as noted 


by the Commission in National Dairy (Supra). [See also 


Kroger Co. et al. 76 F.T.C. 719, 813 (1969)]. 148/ 


147/ Of course, since Mr. Havemeyer resolutely refuses to 
classify customers, this huge difference would not be 
taken into account by him anyway. (See Discussion In 
Argument, above). 


148/ Aff'd 483 F.2d 1732. 
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3. Failure To Consider Countervailing Costs: 

As is noted in Findings 9(e) (vi), 9(3) (i) through 
(iii), 15la) (villi). 15(c) (vi), 15(k) (i) through (iii), 
20(a) (iv), 20(c)(v), and 25(a) through (d), above, 
the record shows that certain expenses were incurred by 
Borden in connection with its dealings with A&P, which were 
not incurred for other customers. Mr. Havemeyer should have 
studied these cost areas, but did not. (Lemberg, Tr. 9421- 
9422). 

Such selective cost justification is not acceptable 


under the Robinon-Patman Act. Mr. Rowe in Price Discrimination 


Under The Robinson-Patman Act (1962) states 


It would be hard to defend 
a cost study which lacked 
internal consistency by 
resort to analytic 
reasoning with respect 

to one factor that would 
vitiate another 149/ 


The result of this error in Mr. Havemeyer's methodology is 
purely and simply stated by Mr. Lemberg, a Commission expert 


on Robinson-Patman cost justification studies, who was asked 


CLR 


150/ Mr. Rowe also cities to Dawkins, Quantity and Cumulative 
Volume Discounts, in Univ. of Michigan Institute on Federal 
Antitrust Laws 109, 112 (1953), as proposing that any counter~- 
vailing differences "in other costs in the area" relied on 

for cost justification must be considered. (Supra), at 
Footnote 73, p. 287). 
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why it is neceassary to study these countervailing costs. 

He answered: "Because if we don't do this, we are not going 
to arrive at a true cost difference. (Lemberg, Tr. 9422). 
(Emphasis added). 

That is the clear result of this and the many other errors 
in Mr. Havemeyer's methodology -- he has not arrived at a true 
cost difference. 

4. Costs Not Allocated In the Manner Incurred: 

It is a basic tenet in cost analyses such as the ones 
here in question, that costs must be allocated in the manner 
in which they were incurred. (Wixon, Accountant's Handbook, 
4th Ed., Chap. 9-30; See also Lemberg testimony at Tr. 9404- 
9420, 9434). 150/ Yet, each of Mr. Havemeyers's studies, RAPX 
232, 233, and 234 are replete with allocations which do not 


follow this principle. 151/ 


150/ A&P admits that this is a valid principle of cost analyses 
In its "Memorandum In Response To Complaint Counsel's Objections 
to Mr. Havemeyer's Cost Justification Exhibits," at page 61, 
filed September 3, 1974. 


151/ RAPX 232 - See Findings 9(b) (vi) through (viii), 9(b) 
(xiii), 9(b) (xv), 9(£) (vi) through (viii), and 9(g) (iv) 
through (viii). 


RAPX 233 - See Findings 15(a)(i) and (viii), 15(b) 
(iii) through (v), 15(c) (i)-(ii), 15(c) (vi)-(vii), 15(d) 
(4)-(41), i8(e) (1) through (111), 15 (e) (vv), I5(F) (it), 
15(g) (1)-(i1), 15(h) (1)-(1i), and 15(k) (i) through (iii). 


RAPX 234 - See Findings 20(a) (i) and (iv), 20(b) (iv)- 
(v), 20(b) (vii), 20(c) (i) through (iii), 20(c)(v), 20(d) 
(i) and (441), 20(e) (1) through (111), 20(e) (vi), 20(£) (i), 
20(f£) (id4) (iv), 20(g) (ii1) through (v), 20(h) (i), 20(4) 
(i)<-(14), 24(a) (i) through (111), 24(a)(v), 24(b) (i), 
2416) (1), and 24(4) (1). 
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Just the examples of commissions and automotive expense 
under Mr. Havemeyer's delivery expense allocations can illustrate 
the gravity of this error in methodology. As is pointed out 
in the delivery expense findings, these expenses make up the 
bulk of the costs Mr. Havemeyer is allocating uncer this 
function. Yet if they were allocated in the manner in which 
they were incurred -- volume and volume-related -- they could 
not give rise to a cost difference, since they would then apply 
equally to each point no matter where it is delivered. {Findings 
9(f) (vi) and (viii), 15(b) (iii) through (v), 20(b) (iv)-(v)]. 
Similar experiences would be found in each of the other cited 
allocations (n.151l1, on p. 295) where costs are being allocated in 
the manner calculated to creé . cost difference, not in 
the manner in which they were incurred. 

Accordingly, Mr. Havemeyer's failure to follow this basic 
accounting principle results in fatal error. Had he followed 
this proper principle of allocation, the cost differences which 


he found would simply disappear. (Finding 29). 


5. Overhead Expenses Not allocated According To 
Accepted Accounting Principles: 


Mr. Havemeyer has allocated all overhead (central office) 
expenses on the basis of a percentage of the various branch 
expenses allocated to A&P and to the individual competing 


stores. Yet it is obvious that central office expenses relate 
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to far more then these several branch functions. 152/ Cost 
accounting standards published in Federal Register, 
December 14, 1972, Vol. 37, No. 241, Part II, pp. 26680- 
26686, require the allocation of home office expense directly 
to segments of the business to which thev are related. Any 
residual expense must then be allocate to all of the business 
activities of the home office. 

Accordingly, Mr. Havemeye» has erroneously allocated 
this category of expense. [See Findings 15(1l), 20(j3) and 


24(d)]. 


6. Differences In Services Not Cognizable Because 
Not “Available" To Competitors: 


Almost all of Mr. Havemeyer's "Justification" is based 


on the premise that many services and functions were not 
performed for A&P under terms of the Borden-A&P contract, 
whereas they were performed for competing stores. 1937 While 
complaint counsel do not agree that this is so, it is 
important to note that the exact same service limitations 


were offered to competitors, only at savings far less 


152/ See Findings 15(1) (i), 20(3) (i) and 24(d) (i). 


1537 ais 4. tions of delivery expense, product waste, 
branch selli, and branch merchandising are based squarely 
on the service provisions of this contract. (See RAPX 233, 
pp. 30, 8, 14-18, 20-21, 23, 26-27; RAPX 2a4, ep. li-l2 

78). His allocations of general selling and administrative 
expense are also necessarily affected by this premise, since 
the other elements are included in its computation under 

Mr. Havemeyer's methodology. A review of the results of 

Mr. Havemevyer's allocations on pp. 39-66 of RAPX 233 and pp. 
3-10 of RAPA 234, reveals that these allocations account for 
the greatest part of any "cost difference" as computed by 
Mr. Haveineyer. 
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substantial than those granted to A&P under that contract. 
Competitors were only offered a 2% discount for these 
limitations. (See CX 123A-B and CX 138). 

Tf, “in fact, “Limitea service" did provide substantial 
savings to Borden, and if, in fact, any or all of A&P's 
competitors did not take "limited service" under the terms 
offered, it was due to the fact that "limited service" 
was not made available to competitors on the same basis as it 


was offered to A&P. Thus the iifference, if any, was not due 


to a "differing method" of delivery, but simply to the difference 


in "availability" of this pricing package. 

Mr. Havemeyer himself admitted that the discount granted 
in connection with service limitations must be sufficient to 
overcome the additional expense incurred by the store, in order 
to induce it to accept limited service. (Havemeyer, Tr. 8334). 
A&P admitted that it was not interested in such a program with- 
out a very substantial discount. (Bartels; Tr. 1936). Yet, 
Mr. Havemeyer's logic would require competitors to accept the 
same service program, at much less discount, in order to 
preserve their rights under the Robinson-Patman Act; even Lf 
this meant compounding their loss, or disadvantage, by requiring 
then to incur more in-store service costs (as the result of 
reduced service from Borden) without an adequate discount to 
compensate them for it. Such a "justification" theory is 
obviously contrary to the intent of Section 2(a) of the amended 


Clayton Act. 
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A&P's cost justification theory, in essence, amounts 
to this: "A buyer may legally discriminate in price if he 
wraps up the price package in service term and offers the 
same service to others at a much higher, unattractive price, 
which the competitors cannot accept. The difference in 
service terms will then justify the price difference." 
Such logic is clearly contrary to the meaning of Section 2(a) 
of the amended Clayton Act. 

The basic flaw in this theory is that it ignores the 
real difference between the deals granted to the favored 
and unfavored competitors. The real difference is not a 
"Giffering method" of delivery, but the difference in 
"availability" of this price package as between the 
favored and unfavored competitors. 154/ 

The cost justification provision of the Robinson-Patman 
amendment to the Clayton Act provides for only those 
cost differences which are due to "differing methods or 
quantities" of sale or delivery. [Section 2(a) amended Clayton 
Act]. In this present problem, the cost difference posed 
by respondent A&P is not one of "differing methods" of delivery 


but one of difference in availability of a service-price 
package deal. Such difference is not cognizable under 


154/ The terms of service cannot be separated from price 
In these offers. They were not offered separately. 
They are dependent on each other. (CX 123A-B and 138). 
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Section 2(a) of the amended Clayton Act. [See Findings 
15(b) (ii), 15(q) and 20(b) (vi) for further discussion of 


these fact.] 


7. The O'Hare and Hammond Studies Do Not Cover The 


Entire Discrimination Periods In Any Event =~ Applicable 
To Two Months Only: 


The O'Hare study is based on the "cost experiences" of 
Borden for only one month -- March 1966. It was admitted 
that the Borden records were not studied over a representative 
period of time to determine whether such experiences were 
typical monthly experiences of Borden that could be applied 
over some greater period of time; or even that they were 
complete. [See Finding 15(1).] The Hammond study, in a 
similar manner, was basically premised on Borden's "cost 
experiences" for one month -- October 1969. In this instance, 
Mr. Havemeyer did select some expenses from the “this year to 
date" column of Borden's records; where there was no entry 
for a current month, or where he thought Borden's experiences 
had changed drastically and the year-to-date figure better 
suited his needs, or for reasons left unexplained. (See 
Finding 26.) Again there was no study of the Borden accounts 
on a monthly basis, over a representative period of time. 


(See RAPX 75 and 80-90.) 
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Thus, the cost experiences of Borden in each case are 
for only one month, at best, and they have not been shown 
to be typical of any greater period of time. 155/ But the 
evidence of discriminations extend over a much greater 
period of time and involve periods of changing pricing 
experiences. 

In the O'Hare Branch the evidence of discriminations 
extends over several years. (Volume I, Finding 72(c), (9g). 
It is shown that the price difference was increased in May 
1966, after Borden passed on cost increases on Borden label 
which A&P would not accept on private label. (Volume I, Finding 
72(c). 


In the Hammond area the price discriminations were also 


shown to exist over a several year period. (Volume I, Findings 


67, 70), The primary periods of proof here were for October 
1966 through March 1967 and June 1969 through March 1970. 
Again the record reveals substantial changes in the price 
differences during this long period. (See CX 187). 

Thus a cost study prepared for the O'Hare area for March 
1966, and not shown to be typical of any other period, could 


ee rnn enn enn RRE EERIE IRE RNRERERERRERREeEnEEENT 


155 Indeed, the record shows that there is not even substan- 
tial evidence showing the costs as selected by Mr. Havemeyer 
are even representative of those months. (See Findings 

15 (a) (iv), 15(1) and 26.) 


cnet CT Ser ence 
not be used to justify price differences in other time 
periods, particularly after that price difference has been 
widened. 156/ 
The same holds true in the case of the Hammond study. 
By Mr. Havemeyer's own admission, the October 1969 experiences 
were not even typical of earlier in that year, Since it was 
his “understanding that the Hammond Branch was being reduced 
in facilities at this time. . DS his! Seo. UMOreCOVer x. ctl) 
examination of the accounts used in Mr. Havemeyer's computa~ 
tions show many other disparities when the year-to-date 
figures are compared to October 1969 figures, as well as when 
1969 figures are compared to 1968 figures. (See Finding 26.) 
Certainly, if there are problems in comparing costs 
just within the year 1969, there are even greater problems in 
applying them to October 1966-March 1967, or other periods. 
For example, in RAPX 85 the one entry "Provision Bad Loans" 


had grown three-fold from the prior year. In RAPX 86, the 


"Supervision" expense had been reduced from $1,708 in October 


1968 to zero in October 1969. A perusal of RAPX 80-90 will 


reveal many similar changes. (See Finding 26.) LST ¢ 


ec 


157/ See, for example, the very narrow "Justification" claimed 
by Mr. Havemeyer in connection with many of the O'Hare cus- 
tomers. (RAPX 233, pp. 39-66). It would only take a very 
slight change in the costs used by Mr. Havemeyer, or in the 
price differential, to reverse the results. 


157/ Changes were also occurring in the O'Hare cost experiences, 


as can be seen by comparing RAPX 71 (the May 1965 records) with 
RAPX 72 (the March 1966 records). 
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Moreover, the price differences had changed drastically 
during the time periods covered by complaint counsel's proof. 
CX 187 shows that the price differences had been greatly 
reduced for most of the stores in question, including the 
very important Tittle Valparaiso store, during the later time 
periods used by Mr. Havemeyer. For instance, CX 198A shows 
that the percent of discrimination (overcharge) for the 
Tittle Valparaiso store in October 1969 was down to 5.8% 
[even lower than the average for the whole 10 month period 


in 1969-1970 -- which was at 6.7% (see CX 187)]. However, 


during the October 1966-March 1967 period, the average percent 


of discrimination was 17.5%, more than three times that of 


October 1969. RAPX 234, p. 10, shows that the “over-justifica- 


tion" computed by Mr. Havemeyer is less than 1 cent per point 
for this store in October 1969. It would appear that even by 


using Mr. Havemeyer's own discredited methodology there would 


still be an unjustified price discrimination in favor of A&P 


during the earlier period. 158/ 


158/ As noted above, the discrimination against Tittle 
Valparaiso was 3.0172 times as great in 1966-1967 as it was 
in October 1969. (5.8% divided into 17.5%). The amount of 
that price difference in October 1969, on a per point basis, 
was computed by Mr. Havemeyer on p. 10 of RAPX 234 as being 
$.009647. When this is multiplied by 3.0172 it gives a price 
difference of $.029107, based on the 1966-1967 discrimination 
rate. When we subtract the "marketing cost" difference com- 
puted by Mr. Havemeyer on p. 10 of RAPX 234 ($.019609) from 
this price difference, there is still an unjustified portion 
of the price discrimination amounting to $.009498 for the 
1966-1967 period, almost a penny per point (quart equivalent); 
even using Mr. Havemeyer's methods. 


CX 187 shows that most of the ot!) cr Hammond customers also 
suffered far higher discriminations during the 1966-1967 
period. -303- 
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In short, there is just no way that Mr. Havemeyer's 
cost study for Hammond-Valparaiso in October 1969 can justify 
the much larger differences in the 1966-1967 period, or possi- 
bly, even in the rest of the 1969-1970 study. Similarly, the 
O'Hare study for March 1966 can in no way be used to justify 
much larger discriminations during later periods. Moreover, 
constantly changing costs would vitiate the studies for other 
time periods, even if there were not changes in pricing to 
these customers. 

In Utah Pie Company Vv. Continental Baking Co., 306 
U.S. 685 (1967), the Supreme Court noted the difficulty of 
applying a cost study for one time period to other time 
periods. in that instance the study covered 1959 and earlier, 


and was considered to be of questionable value insofar as 


proving cost justification in 1960 was concerned. (Supra, 


at 695, n. 10). There, the cost study had a much broader 
base than Mr. Havemeyer's being based upon a year or more, 
rather than one month. Yet, there was serious question of 
its applicability to later time periods. No mention was 
-made of any pronounced price changes or cost changes in the 
interim period. 

The problems of applicability in the instant case then, 
are insurmountable. Here there are shown to be drastic 


changes in both pricing and costs as compared to other time 
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periods to which these studies are to be applied. They are, 
therefore, obviously not reliable or probative as to these 
periods. 159/ 

For this additional reason, Mr. Havemeyer's "cost 
studies" are unreliable and non-probative and fail to justify 
the very substantial price discriminations in favor of A&P. 

Summary Statement 

For all of the above reasons Mr. Havemeyer's cost justi- 
fication studies are totally lacking in probative value. They 
do not rebut the substantial evidence introduced by complaint 
counsel showing that the discriminations in favor of A&P were 
not cost justified. In fact, in at least one instance, the 
Tittle Valparaiso store during the 1966-1967 time period, 
his study appears to substantiate such evidence showing that 
the price discrimination could not be cost justified. Accord- 
ingly, Mr. Havemeyer's studies -~ RAPX 232, 233 and 234 -- 
should be disregarded entirely and the case decided on the 
basis of the substantial evidence of record, outlined in 
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159/ Of course, they are not reliable or probative of any time 
periods, even the months for which they were prepared, as is 
noted in the numerous other arguments, findings and conclu- 
sions set out above. 
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Volume I of the findings, which shows that the price dis- 
criminations were not cost justified and that, actually, 


Eorden sold the private label milk and dairy products to 


A&P at a below cost price. 


Respectfully submitted, 


pony ) 

« ois Z 
John J. Mathias, 
i ) 
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Andrew G. Stone, 


Counsel Supporting 
the Complaint. 
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Case and Company's Study of the Profitability 
of Borden's Proposal and of Cost Justification 
with Respect to the Prices Offered A&P 


the Prices Otterc®’ 


A&P's proposed findings on Case and Company's study 


of the profitability of Borden's final proposal and of cost 
justification with respect to the prices offered A&P are set 
forth in A&P Findings 428-958 on pages 564-926 in Volume II. 
$. The Evidence Relied on by Complaint Counsel 
Does Not Show a Lack of Cost Justification 


or That A&P Was Aware That the Prices Were 
Not Cost Justified 


Complaint Counsel's Effort to Show 
That A&P Knew That Borden's Prices 
to It Were Not Cost Justified 


to it were NS SS 


In support of their contention that A&P should have known 
that the prices to it were not cost justified, Complaint 
Counsel first urge that "Mr. Malone prepared a study of 
Borden's Chicago-Calumet area costs at A&P’'s request (CX 
23-25A)," and that this study was submitted to A&P. They 
claim that "the most cursory review of this study shows 
that Borden's final Chicago Area prices did not cover its 
costs" (C.C. Finding 84a). They further claim that Borden 
also told A&P that "its costs of serving A&P stores out- 


side of A&P's 'Chicago-Calumet area’ were higher than its 
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prices," and cite CX 21U as their source (c.C. Finding 
84b). 


A careful look at CX 23A-25A will demonstrate the 


questionable nature of this so-called “study”. 


As Complaint Counsel recognize, "Mr. Malone's cost study 
(CX 23-25A) was submitted to A&P to justify” (c.c. Br. 130, 
n. 54) earlier cost figures reported to AGP. What they 
fail to acknowledge is that the “study” was prepared to 
respond to A&P's observation that the earlier figures which 
Borden had submitted in support of its prior bid were "sub- 
stantially above similar costs in Metropolitan New York 
market” (CX 23A, first paragraph). The Chicago costs were 
higher than the New York costs by $,0135 per quart, $.0312 
per half-gallon and $,0634 per gallon (CX 23B). A&P was 
well justified in showing considerable skepticism as to 
this attempted justification by Borden of its bargaining 


position. 


Borden had presented cost figures in support of its Chicago 
bid. To Borden's undoubted surprise, AéP compared those 
cost figures with cost figures that A&P had obtained from 


Borden in the New York market, and found the New York costs 


to be substantially lower. It is no wonder, therefore, that 
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Mr. Bartels showed something less than whole-hearted 
enthusiasm for a detailed explanation by Borden attempt~- 
ing to justify its inflated Chicago costs (CX 255). it 
is entirely reasonable for a buyer to view skeptically 

a claim by a Chicago seller, attempting to justify a 
high price, that expenses in New York are lower than his. 
Particularly suspect was the claim made by Borden here 
that its Chicago costs for containers, production and 
delivery were 22,5% [$.0135 + $.0600 (CX 23B)] higher 


than New York's. 


An examination of the "study" (CX 23-25A) and a comparison 


with other documents prepared by Borden confirms that skep- 


ticism on the part of A&P's buyer was well warranted. As 


the first step in its justification of the higher Chicago 
cost, Borden began with a sleight-of-hand adjustment of the 
New York and Chicago raw milk costs. It executed this 
adjustment by claiming that the cost of moving milk from 

its Woodstock plant, amounting to $.0076 per point, and 
which it had included in distribution expense in its earlier 
Chicago figures, should be subtracted from those distribu- 
tion expenses and added onto Chicago's raw milk cost. 

Borden claimed that such hauling costs had been included in 


the New York raw milk costs (CX 23B-C). In support of this 
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claim, Borden referred to a Schedule No. 1, which has 


been received as CX 24A. 


When we examine CX 24A carefully, we can see the leger- 
demain involved. Borden states that an addition of 

$.3529 per hundredweight, or $.0076 per point, must be 
added to the Chicago raw milk costs to adjust them because 
a comparable function was included in a $.70 figure which 
was incorporated in raw milk costs in New York (CX 23C) . 
This increase in the Chicago raw milk price is crucial in 
Borden's justification of the New York-Chicago difference 
because it permits a comparable deduction of $.0076 per 
point from the "other distribution expense" portion of 

the Chicago delivery costs. By means of this deduction 
Borden went a long way toward reducing the spread between 
New York and Chicago distribution expense. The /0¢ which 
was included in New York raw milk costs included “hauling 
in bulk tanks to city plants" (CX 24A). The Chicago cost 
which Borden reclassified to raw milk cost was identified 
as "hauling to City Distribution Points” (CX 24A). It is 
clear that the New York costs were referring to the hauling 
of raw milk from the country receiving plant (CX 24A) to 
Borden's processing plants, since finished milk products 
are not shipped in bulk tanks. The Chicago cost for this 


allegedly comparable function was incurred for the hauling 
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of processed milk from Woodstock to Chicago distribution 
points, such as O'Hare, "from which location the products 
are loaded in route trucks for distribution to stores" 

(CX 24A, n. (a)). The so-called comparable functions of 
moving milk at New York and Chicago are, thus, clearly not 
comparable. The New York cost involves the movement of 
raw milk which may properly be added to raw milk costs; 

the Chicago cost the movement of the finished product which 


is properly part of the delivery of product costs. 


A further indication of the roughness and unreliability 

of these calculations is seen in the treatment of production 
or processing expense. An examination of CX 24C and CX 24D 
indicates that the same figure of $.0200 was used for the 
cost of processing a quart of milk in both New York and Chic- 
ago and that the half-gallon and gallon figures were taken 

as simple multiples of this figure, $,0400 and $.0800, re- 
spectively. It is obvious that Mr. Malone was making no 
effort at precision and that he took no account of the antic- 


ipated processing efficiencies at the new Woodstock plant.- 


CX 24 and CX 25 also exhibit inexplicable internal incon- 


sistencies. CX 25A calculates an average wage cost per 
point for Chicago, which includes wages, commissions and 


fringe benefits, of $,0192. CX 24B also sets out a 


A&P PROPOSED FINDINGS OF FACT 


goose 6° =197- 


calculation of wage costs, commissions, and fringe 


benefits on a per point basis, That schedule shows 

wage costs and commissions of $,0171 per point and 

fringe benefits of $.0027 per oe for a total of 
$.0198. No reason appears why the two figures do 

not correspond, particularly since the average points 
per delivery day shown on CX 24B (3,266) are exactly 
one-sixth of the weekly route load in points shown on 

cx 25A (19,596). Even more puzzling is to compare these 
figures with the figures shown on CX 24D, the particular 
page of these exhibits on which Complaint Counsel rely 
(cc Br., p- 130). Under the "Per Quart" column of CX 24D 
appears a figure of $.0225 which is identified as "Route 
Delivery Expense (Man & Truck oni)" In arriving at the 
total delivery expense on this schedule, however, there 
is added to this figure a figure of $.0049, identified as 
"Other Distribution Expense". Strangely enough, however, 
this figure of $.0049 corresponds exactly with the figure 
set out on CX 24B opposite the title "Route Truck Expense". 
Thus, if the figure of $.0225 did in fact include truck 
expense, as the title on CX 24D indicates, it would appear 
that the truck expense wag included twice in the computa~ 


tion which appears on that page. 
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2ll(a). It is also evident from an examination of CX 24B 


and CX 25A that the delivery expenses Mr. Malone has 
calculated on CX 24B are at best Borden's average costs 
to serve all its customers, and are not its costs of 
serving AGP either at that time or its anticipated costs 
of selling to A&P under a stripped-down delivery service 
program after Woodstock opened, Of course, Mr. Malone 
himself testified that these "studies" were not actual 
cost studies directed specifically to the cost of doing 
business with A&P (Malone Dep., 237-38). A comparison of 


the data on CX 24B and CX 25A will confirm that testimony. 


211(b). It is evident that no adjustments for private label 
service were made by Mr, Malone. Cx ZoA, for example, 
arrives at an average route wage cost of $.0192 per point 
for Chicago by dividing Chicago's total weekly route wage 
cost for a route, calculated from the rates set out in the 
Chicago Union Contract by the weekly route loads in points. 
All of the other calculations set out in these exhibits 
appear to be the same sort of thing. As has been noted, 
for example, the figure shown on CX 24B uses a similar, 
but not identical, figure for wages, sieetinaons and fringe 
benefits. It is quite apparent, therefore, that the deliv- 


ery costs appearing on CX 24B and 24D are Borden's average 
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costs of serving all its customers, These delivery 


costs do not reflect the savings Borden could expect 


from the introduction of the drop-delivery private label 


program, 


It should also be recalled that Mr. Malone testified 
that the costs appearing on the bottom of cx 54B (and 
two of those costs, clerical dua decides, appear in 
the exact same amounts on CX 54B and CX 24B) were not 
applicable to sales of private label milk to A&P (Malone 


Dep. 249). 


The costs set forth in CX 21U were not explained in any 
reports proffered by Borden to A&P. It is apparent from 
an analysis of the costs on CX 21U, however, that they 
suffer from the same infirmities as those presented on 

cx 24D. The container and production expenses are the 
same. The exact same swollen "other distribution expense” 
of $.0125 per point appears on CX 21U as Borden tried to 
explain away on CX 23 (compare "other distribution expense" 
on CX 21U with CX 23a). While the delivery expenses are 
somewhat lower on CX 21yu than on CX 24D, this is no more 
than a reflection of the fact that Borden was proposing to 
offer only 3 day per week delivery service in much of the 


outside areas (cx 21C, CX 21M). 
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214. The costs reflected on CX 21U, therefore, were clearly 
prepared in the same manner as those on CX 24p. Since 
the costs on CX 24D were shown to be either distortions 
or inapplicable to A&P, those on cx 21U are likewise 
worthless. 

b) Complaint Counsel's Effort to Show 
That the Prices to A&P Were Not In 
Fact Cost Justified 
Complaint Counsel rely on cx 54, CX 87 and CX 206 to 


establish that Borden's costs were not cost justified (cc 


Finding 101). That reliance is misplaced. 


Complaint Counsel advance the Malone so-called “cost study", 
cx 54,as proof of Borden's costs. Mr. Havemeyer has pointed 
out in his testimony that it would not be appropriate to use 
the unit costs set out in CX 54B (Havemeyer TI. 8160). He 
explained that it is obvious from an examination of Mr. 
Malone's study that Mr. Malone determined expenses for the 
functions identified in his study as "trailer-loading", 
"truck-loading", "delivery, man" and “delivery, truck" on a 
simple per point basis without any consideration of the 
costs involved in performing these functions for individual 
products, i.e., the half-gallon cost is half the gallon cost, 
and the quart cost is half the half-gallon cost in Mr. 


Malone's study (Havemeyer Tr. 8160-61). Mr. Havemeyer also 


ssw 


A&P PROPOSED FI 
000454 t NDINGS OF FACT 


~229- 


[ Bee 


were then summarized on subparts A and B of CX 188 (Bitting 
Tr. 449). 


269. The percentage of "common items" purchased by Burger 


to all of its purchases from Borden is also set out on 


CX 188 B (Bitting Tr. 452). ‘All of the other indiana 


Comparison Exhibits were prepared in the same manne. and 
are intended to convey information similar to that dis-- 
played in CX 188 (Bitting Tr. 619, 622-23, 637, 642, 644, - 
645, 666-67, 667-68, 670, 673-74, 676, 690-91). 


One reason why the Indiana Comparison Exhibits do 

not reliably reflect the net prices paid by the non-A&P 
customers is the failure to properly authenticate the 
underlying Borden rebate information relied upon by 

Mr. Bitting. No evidence was presented that this data 
constituted complete information as to all of the rebates 
paid by Borden to the selected Indiana customers. 
Further, there was no showing that Mr. Bitting had the 
necessary Borden documents that would tell him how to 
properly allocate those rebates between the "common 
items" (which alone were to be compared with A&P's 
private label purchases) and the other items purchased 


by these non-A&P customers. 


aarp ee 


(footnote continued from previous page) 


In addition to these changes, two exhibits, CX 190 and CX 19° 
were not revised but simply withdrawn. All testimony origin- 
ally elicited on the alleged "discriminations" suffered by 
those customers, Dick's Market and Southtown Market, we assul 
will be stricken from the record. 
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271. Indeed, an examination of the evidence on the net prices 
actually paid by the non-A&P Indiana customers demonstrates 
that Mr. Bitting has incorrectly reported net prices. 

This is so, in part, because the rebate checks relied 
upon by Complaint Counsel in compiling these exhibits 
were incomplete. it will be demonstrated below that at 
least one check to Burger's Market and an entire set of 
rebate checks to Wilco had not been made available to 
Mr. Bitting, and that the worksheets for Model did not 


include accurate information on the.proper method of 
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calculating and allocating rebates. 


‘Mr. Bitting acknowledged that for the periods January 


through March 1967 and January through March 1970 he did 


+2 eens: ae ae ae Creep ee 


not have detailed rebate information for the non-A&P 
Indiana stores (Bitting Tr. 70). He testified that 
while he believed that he knew what rebates Borden paid 
during these periods, he was missing the worksheets 


that would indicate how the rebates were determined 


es wagner ae «een arene entpenepnainen 


(Bitting Tr. 70). 


CX 188 - Burger 


In an effort to bridge the gaps in the data he was 
relying on for January, Feburary and March 1967 for 


Burger, Mc. Bitting claimed it was appropriate to allocate 
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the rebates for these months proportionately among all 


of Burger's purchases. In doing so, Mr. Bitting assumed 


that Borden was following the same method of allocation 


in 1967 as it used in 1966 and 1969 (Bitting Tr. 4111-12). 


Mr. Bitting testified that, in these other years, i.e., 


1966 and 1969, Borden had calculated its rebates to 

Burger On a straight percentage of all items purchased 
(Bitting Tr. 4114). The fallacy in this assumption 

was demonstrated on cross-examination when Mr. Bitting 
conceded that the Borden discount policy he was relying 

on varied not only from customer.‘to customer but from 
month to month for the same customer (Bitting Tr. 4115-17). 
In fact, he acknowledged that the discounts granted to 
Burger themselves varied and were not consistent from 


October 1966 through January 1967 (Bitting Tr. 4118). 


Complaint Counsel attempted to support Mr. Bitting's 
assumption by reference to the testimony of Mr. Kristoff. 
According to Mr. Mathias, Mr.. Kristoff had testified that 
Burger had received a rebate once a month and that the re- 
bate was based upon a percentage of total purchases (Mathias 
Tr. 4119). Whatever Mr. Kristoff said on this subject -- 
and his testimony is by no means as clear on this matter as 
asserted by Complaint Counsel -- Complaint Counsel may not 
rely on Mr. Kristoff's testimony for this purpose. During 


Mr. Kristoff's cross-examination, counsel for A&P sought to 
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determine the actual prices paid by Burger. This line of 
questioning was cut short, however, upon Complaint Counsel's 
representation that they had "not gone into the net price 
paid by the witness (purger)* (Kristoff Tr. 2364, 2365-66). 
Accordingly, Mr. Kristoff's testimony cannot be properly 

be relied on by Complaint Counsel to support a determina- 
tion by this Court that CX 188 properly sets out Burger's 


net ‘price. 


Although cross-examination of this witness was severely 
limited, counsel was able to establish that Burger 

received a second winnie ‘telus Borden in January 1967 
(Kristoff Tr. 2281-82) as a rebate on its milk and 

dairy purchases (Kristoff Tr. 2332-34, 2347-48). This 
second check (in the amount of $207.63; Kristoff Tr. 2347), 
was not included in Mr. Bitting's calculations of 

Burger's net price (Kristoff Tr. 4122-23). The payment 

of this rebate to Burger is conclusive proof that Borden 
either did not provide Complaint Counsel with all 


rebate information necessary to calculate Burger's net 


prices, or if supplied, it was ignored. In any event, 


the alleged calculation of the Burger discounts is 


clearly inaccurate and should be stricken. 
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Cx 191 - Model 


In calculating Model's net prices, Mr. Bitting attri- 
buted the entire rebate allegedly received from Borden 
for the period October 1966 to January 1967 to a non- 
common item, i.e., glass gallons of homogenized milk 
(Bitting Tr. 4186).* He did so in spite of the fact 
that the worksheet for Model, CX 288 B-C, simply indicates 
a special reduction on gallons and does not limit the 
discount to only glass gallons. Such an allocation 
was highly speculative and improper. Moreover, the 
effect of such an allocation is, of course, to treat 
Model's prices as though they were net prices (Bitting 


Tr. 4187, 4192). 


In an effort to justify the allocation of the entire 


rebate to glass gallons of milk in the period January 

to March 1967, Mr. Bitting stated that he multiplied 

the total number of glass gallon units purchased by 

Model in each of those reonths by four cents (the rebate 
payable on "gallons" to Model in October, November and 
December 1966, according to CX 288 B-C), and came up 

with the exact amount of the rebate check for January and 
March 1967 (Bitting Tr. 4180). For the month of February, 
however, he was not able to arrive at the amount of the 
rebate check, i.e.» $79.36, by such a process (Bitting Tr. 


.12 for the period 
* These rebates were $56.43, $57.48 and $65.1 
Aa cabex 1966 through December 1966 (CX 265 G-I). 
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4180-81). If the amount of this rebate check is divided 


by four cents per unit, one would conclude that the total 
glass gallon units purchased in that month were 1,234; 
the invoices for the period, however, indicated that 
1,328 glass gallons were purchased (Bitting Tr. 4181, 
4184). 


This analysis, we submit, demonstrates that Borden 
did not calculate the rebate to Model for February 
1967 in the manner assumed by Mr. Bitting. This 
discrepancy demonstrates, moreover, that the Borden 
worksheets, CX 288 B-C, upon which Mr. Bitting relied 
so heavily in preparing his Indiana comparisons do 


not accurately reflect Borden's rebate calculations. 
CX 202 - Wilco 


The net prices determined for Wilco by Mr. Bitting on 
CX 202 failed to take into account some of the rebate 
checks received by that customer. Glen W. Gintert 

of Wilco testified that Wilco received two rebate 
checks on its milk purchases each month from Borden. 
One of those monthly checks was entered into Wilco's 
books as “an interest" payment (Gintert Tr. 2464, 2514). 
The second set of rebate checks, although not deducted 


by Mr. Bitting from Wilco's invoiced price to determine 
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net price, have been introduced by Complaint Counsel 


as CX 290. This exhibit shows payments from October 


1966 through March 1967 of $184. The existence of : 
these additional rebate checks demonstrates once again 
that Complaint Counsel failed to consider all deductions 


in calculating net prices. 


CX 202 is also defective in view of the arbitrary 
decision to allocate Wilco's promotional allowance of 
$83.33 per month for the period June 1969 through 
December 1969 among all items purchased (Bitting Tr. 
4242-43). 


cx 194-198 - Tittle 


There is evidence in the record of two payments re~ 
ceived by Tittle that were not considered by Mr. 
Bitting (Bitting Tr. 4220-21). -Further, additional 
payments by Borden to Tittle reflected in Tittle's 
ledger sheets were not considered by Mr. Bitting in 
preparing his comparison exhibits for the Tittle 


stores (Bitting Tr. 4490, 4492; RA&PX 29 A-C, D, 58). 


282. With the exccption of the rebate checks for the period 
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October 1966 through December 1966, which purport to 

show some of the rebates some of Borden's non-A6P 
customers in Indiana received during @ part of 1966 (CX 265 
A-U), neither the record of the hearing nor Complaint 
Counsels' Proposed Findings reflect what checks were 
actually considered by Mr. Bitting. Mr. Rouse, one of 

the witnesses fromBorden called by Complaint counsel 

to “authenticate” the underlying documents, simply 

stated that he had produced certain records at an 

earlier date in response to 4 Commission subpoena, and 
that some documents on the table in the hearing room 
(without any further identification) were similar to 
‘those he had previously produced (Rouse Tr. 2140, 2141-42, 
2155, 2158, 2160-61). No evidence, however, was offered 
that the documents placed in front of Mr. Rouse or to 
which his attention was directed were the same ones he 
had produced at the original subpoena return (Rouse 


Tr. 2138-2140, 2142-43). 


Mr. Rouse could not state where these records came 
from; he apparently did not collect them himself (Rouse 
‘Tr. 2138). He testified that some unidentified documents 


which were shown to him came not from his office, but 


rather from another office of the Borden Company in 


Columbus, Ohio (Rouse Tr. 2195-96) .* 


—______ saemmnteemsstneusionetitasimmanmsniaasasasin tite aA 

* All Mr. Rouse could state on the question of the completeness 

of these records was “if ‘Complaint Counsel] have shown me 

all of those records that I turned over, they are all here.” 
Te 9156). This is clearly not enough. 
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284. As is stated above, the record does not indicate which 


rebate checks and worksheets Mr. Rouse was supposed to 


authenticate. Many of the documents were not even 


marked for identification. This we submi 


t is insufficient, 
particularly in light of the degree of reliance Complaint 
Counsel has placed on these records; and this improperly 
impeded A&P's examination of both Mr. Rouse and Mr. Bitting 
as well. Whatever Complaint Counsels' intention, this 
procedure obscured the fact that Mr. Rouse did not 

produce all the documents used in calculating rebates 

to Borden's Indiana customers at the original subpoena 


return on Noveinber 19, 1970.* 


The Indiana Comparison Exhibits are also defective 
because they do not compare all of the allegedly injured 
competitors’ dairy purchases fram Borden against all of 
A&sP*s purchases. Nor do they even offer a comparison 
between all items which were purchased by both A&P and 


the non-A&P customers aS was done prior to their revision. 


TE A ee ame cama UR 


* In his letter to Borden counsel, dated December 8, 1970, 
Complaint Counsel stated that a review by the FTC staff 
of the documents submitted by Mr. Rouse revealed missing 
documentation. There follows a long list of missing 
documents. Included in this list are "Borden rebate records 
for Wilco Foo and Model." Further correspondence 
from Borden ¢ ebruary 24, 1971, indicates 
that Borden counse i "rebate records for the 
ind/.vidual stores in ques which "cover the years 1966 
and 1969. We are attempting ecords for 1970 
and will forward them to you as soon as possible." 
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ARGUMENTS APPLICABLE TO ALL COUNTS 


JURISDICTION 
COMPLAINT COUNSEL HAVE NOT ESTABLISHED ON 
COUNT II THAT A&P RECEIVED AN ILLEGALLY 
DISCRIMINATORY PRICE IN COMMERCE ON ITS 
ILLINOIS PURCHASES FROM BORDEN NOR HAVE 


THEY ESTABLISHED THAT THE ACTS AND PRACTICES 
ALLEGED IN COUNTS I AND III WERE IN COMMERCE* 


FACTUAL FINDINGS: 


388. Complaint Counsel's argument that all the fluid milk 
and anes products Borden processed and sold to A&P 
were “in commerce" within the meaning of the Robinson- 
Patman Act is based on the fact that a substantial 
portion of the raw milk Borden processed at its Wood- 
stock plant was shipped into Illinois from Wisconsin. 
They further argue that the raw milk shipped from one 


state into another did not lose its “interstate character” 


when it was processed at the Woodstock plant because: 


"at the processing plant milk was 
simply inspected, cooled, standardized, | 
in some cases fortified, pasteurized and 
homogenized [Tr. cite omitted]. Processing 
of the major fluid milk items -- milk and 
creams * * * is a merely instanteous, 


ae 


A&P concedes that the sales by Borden to the A&P stores in 
Indiana were "in commerce" and that there is therefore juris- 
diction under Section 2(f) with respect to those sales only. 
It is important, however, to determine just which sales were 
"in commerce” since this may affect (a) which evidence as to 
the alleged price discrimination may properly be considered, 
(b) what relief is appropriate, and (c) the impact of any 
ruling on related private actions. 


389. Charles C. Tise, 
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mechanical procedure which does not alter 
the product's chemical composition (Tr. 
cite omitted}]." (C.C. Finding 60) 


This position is not supported by the facts in the record 


thorities cited by Complaint Counsel. 


e Woodstock plant into homogen- 


or the legal au The 


processing of raw milk at th 


ized Vitamin D milk and the processing and/or manufacture 


of 2% milk skim milk, chocolate milk, buttermilk, half & 


half, whip cream, sour cream, ¢99 nog and onion dip -- each 


of which was sold to A&P under the private label program ~~ 


produced products so physically, biologically and chemically 


aifferent from raw milk that the interstate flow of commerce 


of raw milk was terminated at Borden's processing plant in 


Illinois. 


Qualifications of Charles C. Tise 


Borden's Director of Production and 


Engineering for Dairy & Service for the entire northern 


half of the United States, has responsibility for 26 of 
Borden's milk and ice cream plants and all phases of pro- 


duction and distribution from the time raw milk arrives at 


the processing plants through processing, manufacture, 
packaging and loading for distribution. Mr. Tise has a 
BA degree in agriculture from the University of Missouri 


where he studied dairy manufacturing (1947) (Tise Test. 


pp. 5761, 62). 
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390. Mr. Tise has worded continuously for Borden since 1945 
in various capacities: Director of Production, ice cream 
plant, St. Louis, Missouri; Plant Superintendent, milk and 
ice cream plant, Huntington, West Virginia; and Assistant © 
Director of Production and then Vice President of Production 
& Engineering responsible for 35 milk processing plants 


(Tise Test. pp. 5763-68). 


During his employment with Borden, Mr. Tise has been 
responsible for the selection and design of milk processing 
equipment, the processing of raw milk into homogenized 


Vitamin D milk and the full line of milk by-products includ- 


ing those sold by Borden to A&P during the period 1965-70, 


equipment maintenance and the hiring and training of people 
to operate the processing equipment in Borden's plants 
(Tise Test., pp. 5764-66). Mr. Tise is particularly well 
qualified to testify how raw milk was processed into 
pasteurized, homogenized Vitamin D milk at Borden's Wood- 
stock, Illinois processing plant and how milk by-products 


were manufactured at that plant. 
Qualificationsof Dr. Dee McDonald Graham 


pr. Graham, Professor of Food Science and Nutrition at 

the University of Missouri since 1969, has had extensive 
training and teaching experience in the area of nutrition, 
food quality, the fortification of food products, including 
milk and dairy products, food labeling, the processing of 


raw milk and the manufacture of milk-by products. For several 
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years (1969-71), Dr. Graham supervised the operation of 
the University of Missouri's fluid milk processing plant 
which produced pasteurized and homogenized fluid milk and 
milk by-products. In this position, Dr. Graham supervised 
and was responsible for equipment selection, establishing 
processing techniques including pasteurization, homogeniza- 
tion and fortification of raw milk and quality standards. 
He also determined the products to be produced, including 
homogenized Vitamin D milk, and the by-products to be manu- 
factured such as whipping cream, half & half, sour cream, 
cottage cheese and chocolate milk (Graham Test. pp. 6263- 


67). 


Dr. Graham's principal credentials include a Bachelor of 
Science degree from Mississippi State College in 1950, 

where his major was in dairy manufacturing. While there 

he studied the technology for processing and eanutaceorins 
the general line of products processed and manufactured in 
most dairy plants including fluid milk and its by-products 
and he worked in the College's milk processing plant where 
he was responsible for quality control. Dr. Graham obtained 


a Master of Science degree in Dairy Microbiology from Iowa 


State College in 1951, and a Ph.D. from that institution 


in 1954 (Graham Test. pp. 6267-69). 


Dr. Graham was an Associate Research Assistant and an 


Associate Professor at Clemson College from 1953 until 1958 


won 
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in the Department of Dairy Husbandry where he supervised 
projects relating to milk flavoring and milk manufacturing. 
Dr. Graham has worked for the Pet Milk Company where he 

was manager of milk products development. Dr. Graham also - 
held the position of Associate Director of Research and 
later Technical Director of the Pet Milk Company's Grocery 
Products Division where he was responsible for the Division's 
research and the development of new products such as 
evaporated milk, infant milk formulas, etc. (Graham Test. 


pp. 6270-72). 


Dr. Graham is a member of seven professional associations 
including the American Dairy Science Association, where he 
has served as a Director and Chairman of the Dairy Food 
Division, the American Academy of Pediatrics anu the 
National Academy of Sciences. Dr. Graham has also conducted 
seminars for the U. S. Department of Agriculture (USDA) and 


in 1974 conducted a seminar for the Nutrition Institute of 


the USDA on the subject of how the nutritive value of fluid 


milk and by--products is affected by pasteurization and 
homogenization. Dr. Graham has also written amd had published 
a substantial number of articles, as listed in RA&PX 57, 

on such subjects as the pr cessing of milk and the manu~ 


facture of milk by-products (Graham Test.. pp. 6269-75). 


pr. Graham is particularly well qualified to tescify concern~ 


ing the changes that occur when raw milk is pasteurized, 


C0068 
A&P PROPOSED FINDINGS OF FACT 
-428- 


homogenized and fortified with Vitamin D and the manu- 
facturing processes involved in the production of milk 
by-products. 


The Milk Borden Sold to A&P was Pasteurized, 
Homogenized and Fortified with Vitamin D 


During the period 1965-1970, raw milk was processed at 


Borden's Woodstock plant to produce homogenized Vitamin D 


“milk in the following manner (Tise Test. PP- 5768-69) : 


(a) The raw milk was collected from the farm or 
other loading points in stainless steel 
over-the-road tankers and was delivered to 
the Woodstock plant where it was submitted 
to a series of quality tests that checked 
odor, temperature, acidity and in some cases 
flavor. The acidity test was undertaken to 
determine the growth of certain bacteria in 
raw milk that convert lactose in milk giving 
milk a sour taste. Product that did not - 
pass these tests was rejected (Tise Test. 


pp. 5774-76). 


Raw milk that passed this initial test was 
unloaded into two 35,000 gallon raw milk 
storage tanks by stainless stell pipes and 
a series of air-operated and electrically 
controlled valves (Tise Test. pp. 5776-77). 


Raw milk from the storage tank was then pumped 
through a clarifier where centrifugal force 

wa: used to remove sediment and other extraneous 
impurities from the raw milk such as blood and 
body célls from the cow's mammary system. Raw 
milk from the clarifier was then pumped to a 
cooler which reduced its temperature to 38° F. 
or below and it was then placed in one of four-_ 
teen stainless steel storage tanks with a 
capacity of 10,000 to 25,000 gallons and held 

at 38° F. to maintain its quality (Tise Test. 
pp. 5780-82). 


° 


Raw milk that had been clarified and cooled was 
then standardized and its butterfat content. 
made to conform to local, state and federal 
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regulations and Borden's company standards. 

As required, skim milk was added to reduce the 
butterfat content and cream was added to increase 
it. Also, each day a portion of the raw milk * 
was processed in a separator to separate skim 
milk and cream to be used as required for 
Standarization and in manufacturing by-products. 
This separation was accomplished by pumping the 
raw milk through a set of plates where it was 
warmed from 38° F. to 110° F. and centrifugal 
force used to separate the butterfat (lower in 
specific gravity) fromthe skim milk (higher in 
specific gravity) (Tise Test. pp. 5783-84). 


After standardization, the raw milk was pasteurized. 
This was accomplished by the high temperature 
short-time method. With this method, raw milk 
from the raw milk storage tanks was pumped toa 
smaller tanks where it was forced through a 
heat exchange unit called a regenerator (using 
cold raw milk on one side of the plate and hot 
pasteurized milk on the opposite side). The 

raw milk entered the regenerator at 40° F. and 
was discharged at 138° F. to 140° F. and it then 
passed into the heating section where it was 
heated to 175° F. for 20 seconds (Tise Test. 

pp. 5785-87). 


The pasteurized milk was then homogenized to 
break down the size of the butterfat globules 
from 8 to 10 microns to 2 microns or less in 
size. To accomplish this, the pasteurized milk 
was forced under pressure up to 2,500 lbs per 
Sq. in. through a series of very small openings 
which caused a shearing action that broke up the 
butterfat globules. By increasing the number of 
globules and reducing their size, the butterfat 
can be mixed uniformly through the product so 
that the cream in the product does not rise to 
the surface (Tise Test. pp. 5786, 5823-26). 


After the milk was homogenized, it was fortified 
with Vitamin D concentrate with 400 USP units 
added per quart. It was then pumped to the 
pasteurized side of the regenerator where it 
was used to heat the cold raw milk, it was 
cooled and then pumped into a cooling section 
where it was cooled to 40° F. From this point, 
it passed through a series of pasteurized stor- 
age tanks ranging in size from 10,000 to 25,000 
gallons and it was then ready for packaging 
(Tise Test. pp. 5785-90). 
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398. When raw milk is pasteurized, homogenized and fortified 
with Vitamin D as it was at Borden's Woodstock plant 


during the period 1965-1970, it is modified and/or changed 


i 
in a number of ways which produce the following biological, 


chemical and physical changes in the raw milk: 


(1) Biological changes: 


(i) In the pasteurization process, every 
particle of the raw milk is subject to 
temperatures of 143° F. for 30 minutes 
or, as an alternative method, the raw 
milk is heated to 160° F. for at least 
15 seconds. Pasteurization of milk, 
mandatory in all but two states where 
milk is sold to the public, is necessary 
to prevent infections such as bovine 
tuberculosis and human diseases such as 
typhoid fever, undulant fever, scarlet 
fever, diptheria and strep throat 
(Graham Tr. pp. 6280-87, 6299-6300, 
6311).* . : 


When raw milk is pasteurized, biological 
changes result from the destruction or 
killing of microorganisms that can and 
have caused serious diseases resulting 
from drinking raw milk (Graham Tr., 6280- 
87; 6299-6300, 6311). 


een enn nEEEEERSEEnE 


In 1923, the U.S. Public Health Service determined 
that raw milk could not be safely sold to the public 
and it promoted the adoption of what is today referred 
to as "The Pasteurized Milk Ordinance" which specifies 
sanitation procedures to be fol)owed in the handling 
of milk, the type of equipment to be used in handling 
and processing raw milk to prevent milk-borne diseases 
and the necessity of pasteurization (Graham Tr. pp. 
6280-87). ' 


ed 


A&P PROPOSED FINDINGS OF FACT 


(2) Chemical changes: 


(i) Pasteurization also destroys certain en- 
zymes which are naturally present in milk 
including lipase and others which are cap- 
able of spoiling milk. Lipase is a com- 
plex molecule that digests or destroys fat 
in raw milk thereby releasing fatty acids 
which cause milk to become rancid, pro- 
ducing an objectionable odor and taste 
within 24 to 48 hours. The destruction 
of lipase extends the shelf life of fluid 
milk making it possible to sell it to the 
general public. In ‘addition to the de- 
struction of enzymes, pasteurization also 
removes esthetically undesirable material 
present in raw milk secreted by cows and 
makes it more commercially saleable (Graham 
Tr. 6278-80, 6292-93, 6312). 


A chemical change also .ccurs in raw milk 
when, after pasteurization and homogeniza- 
tion, it is fortified with Vitamin D con- 
centrate under controlled conditions. The 
fortification of milk with Vitamin D in- 
creases the nutritional value of milk and 
has all but eliminated rickets in children 
in the United States. (Graham Tr. 6301-10) .* 


In order to assure the dispersion and uni- 
form mixing of Vitamin D throughout the 
product, vigorous agitation at the time 

it is added is necessary to create a stable 
emulsion so that the product will not sep- 
arate during storage and distribution. 
Homogenization accomplishes this by rup- 
turing the fat globules, shredding or de- 
creasing their size, creating a situation 
where the fat globules will no longer float. 
to the top of the product. Without homo- 
genization, the Vitamin D would be concentrated 


The fortification of milk with Vitamin D was first attempted 
in 1949 as a means of preventing rickets which results from 
the body's inability to produce calcium needed to strengthen 
bones. After extensive research it was determined that a 
combination of Vitamin D and calcium and phosphorus, the 
last two being found in milk, could prevent rickets, which 
causes bowed legs and enlarged knee joints (Graham Tr. PppP- 
6301-10). 


oooa' 72 A&P PROPOSED FINDINGS OF FACT 


-432- 


in the cream layer that separates from the 
fluid milk which would result in the cream 
layer containing more than the recommended 
level of Vitamin D and the skim milk part 
to the milk would not have the level recom™ 
mended for the prevention of rickets. 


Physical changes: 


(i) Certain physical changes occur when milk 
is homogenized. First, the fat globules 

in milk are ruptured and reduced in size 
creating a stable emulsion in the product 
by the uniform distribution of the small 
fat globules. As a result, homogenized 
milk does not have a concentration of cream 
at the top of the product. Second, the 
color, i-e-., whiteness, of homoge ized milk 
is greater than raw milk and the taste is 
different from raw milk. Third, there is 
also an unfolding or reduction of the pro~ 
tein molecules in milk with homogenization 
so that when milk coagulates in the human 
digestive tract, a smaller, softer curd is 
produced. This increases the digestibility 
of the curd which substantially reduces in- 
cidents of colic and digestive problems in 
infants (Graham Tr. 6309-12, 6317). 


D. The Dairy By-Products Borden Sold to A&P 
Were Processed and/or Manufactured at woodstock 


399. During the period 1965-70, A&P purchased various dairy 


by-products from Borden under the private label arrange~ 
ment. A list of those products, together with a descrip- 
tion of the prcecess by which they were processed and/or 


manufactured, is as follows: 


(a) Skim milk: raw milk is sent through the 
separator where the skim milk is separated 
from the cream and its butterfat content is 
standardized at 0.7%. It is then fortified 


A&P PROPOSED FINDINGS OF FACT 
-433- 


with Vitamins A and D and non-fat milk solids; 
are added and it is pasteurized and processed § 
the same as homogenized milk (Tise Tr., 5793 
and RA&PX 133 and 134). 


Skim milk is physically different from raw 
milk in that it is pasteurized, its butter- 
fat is standardi*ed at less than 1%, it is 
fortified with V.camins A and D and non-fat 
milk solids are added (Graham Tr. 6312). 


2% milk; this is a blend of raw whole milk 
and raw skim milk which is then tested and 
its butterfat content standardized at 2%, 
pasteurized and homogenized and fortified 
with Vitamins A and D (Tise Tr. 5792 and 
RA&PX 133 and 134). 


2% milk is physically different from raw 
milk in that it is pasteurized, the butter- 
fat content has been reduced and Vitamins 
A and D added. (Graham Tr. 6312). 


Chocolate milk: raw whole milk and raw 
skim milk are blended to reach the desired 
butterfat level of 3.7%. Then chocolate 
powder and sugar are added, the product is 
then agitated and pumped into a short time 
pasteurization system (143.5° F. for 30 
minutes), homogenized and then cooled (Tise 
Tr., 5785, 5793 and RA&PX 133 and 134). 


Chocolate milk is produced from pasteurized 
and homogenized raw milk to which additional 
material including chocolate, sugar and other 
ingredients’ are added to create a new mix- 
ture different in color and taste from milk 
(Graham Tr. 6321). 


Buttermilk: raw skim milk with the butter~ 
fat adjusted by adding cream and condensed 
skim is pasteurized by heating to 165° ?. 
and held for 45 minutes to an hour. The 
product is then cooled to 72° F. and a cul- 
ture of bacteria called a bulk starter is 
added together with salt and butter flakes 
and held at 78° F. for 14 to 16 hours at 
which time it becomes cultured buttermilk 
and has reached the desired ftavor. It is 
then cooled to 40° F. (Tise Tr. 5794 and 
RAGPX 133). 
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Buttermilk is produced from raw milk which 
undergoes extensive heat treatment and then 
a bacterial culture is added to produce a 
product different from raw milk in viscosity 
and taste (Graham Tr. 6321, 23). 


Half & Half: this product is a blend of 
raw whole milk and raw cream standardized 
to the desired butterfat content of 11.5%. 
It is then pasteurized at 175° F. for 20 
seconds and homogenized (Tise Tr. 5795, 
5820 and RA&PX 134). 


The Half & Half product is different in 
viscosity and taste from raw milk and is 
used for an entirely different purpose than 
fluid milk; it has also been pasteurized 
and homogenized (Graham Tr., 6321-22). 


Whi d cream: this is raw cream to which 
air has been added and its butterfat con- 
tent standardized at 32% or more. It is 


pasteurized and then cooled (Tise Tr., 5795, 
5820). 


Whipped cream is different in taste, vis- 
cosity and is used for an entirely different 
purpose than raw milk or fluid milk (Graham 
Tr., 6321-22). 


Sour cream: this product is a blend of raw 
whole milk and raw cream to achieve the 
desired butterfat content. It is pasteurized 
at 185° F. for a minimum of 45 minutes. It 
is then cooled to 70° F. or 72° F., a culture 
of bacteria added, and incubated for 14 to 16 
hours where it coagulates and develops the 
desired body and flavor. It is then cooled. 
The culture is added to develop lactic acid 
from the lactose in raw milk; this gives it 
the required body, flavor and aroma (Tise 
Tr., 5795-96 and RA&PX 133 and 134). 


Sour cream is subject to pasteurization at 
high temperatures and ingredients added to 
create a product clearly different from raw 
milk in viscosity, taste and physical appear~ 
ance (Graham Tr., 6321-22). 
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Egg nog: this product is a blend of raw 
whole milk and raw cream to which is added 
Sugar, egg yolk solids, corn syrup solids, 
flour, sucrose and stabilizers. It is 

then pasteurized and additional materials 
added including spices and rum to reach the 
desired flavor (Tise Tr.,5796-97; RA&PX 236, 
Exs. A through F). 


Egg nog, a pasteurized product, is clearly 
different in color, viscosity, taste and 
appearance and is produced from raw milk 

to which ingredients have been added (Graham 
Tr.¢ 6384; 24) 

Onion dip: this product is made from sour 
cream to which Ramsey's French Onion Dip-N- 
Chip base is added to reach the desired 
flavor (Tise Tr.,5797; RA&PX 236, Ex. G). 
Onion dip is different from raw milk in its 


taste, appearance, viscosity and the addi- 
tion of other ingredients (Graham Tr.,6323). 


Home Pasteurization, Cost of Processing Equipment 
at Woodstock and Relevant Statutory Provisions of 
the State of Illinois and the City of Chicago 

While disease-causing bacteria can be removed from 
raw milk if it is boiled immediately prior to con- 
sumption, boiling is a risky and laborious process 
which adversely affects the texture and taste of the 
milk, giving it a cooked flavor, and impairs its nu- 
tritional value because it diminishes sensitive nu~ 
trients such as Vitamins C, B-l and B-12. It is not 


recommended by the U. S. Department of Agriculture 


(Graham Tr. ,7096-98; CX 293). Proper pasteurization 


cannot be accomplished by heating raw milk over a 
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stove. Home pasteurization is not very sanitary and 
very impractical. As for homogenization, it would be 
impossible to do this at home (Graham Tr., 6286, 6292, 
6298-6300; Tise Tr., 5826, 5829). 


In 1965, Borden's Woodstock plant was the largest, 


most highly automated raw milk processing plant in 
the country (RA&PX 129, 130 and 131). As of 1974, 
it would cost between $4 to $5 Million Dollars to 
replace the equipment at Borden's Woodstock plant 
used to pasteurize, homogenize and fortify raw milk 
to produce homogenized vitami D milk and milk by~ 


products (Tise Tr., 5789-92). 


At all times during the period 1965-1970, the State 
of Illinois (RA&PX 53) and the City of Chicago (RA&PX 
55) regulated by licensing the sale of milk and milk 
products for human consumption and specified the equip- 
ment to be used and the conditions under which raw milk 
would be handled and processed. Some of the appli- 
cable regulations in effect during that period were 
the following: 
(a) Milk or milk products could not be sold 
for human consumption through retail stores 


unless pasteurized (RA&PX 53, S§ 123-225 
and 220.22). 


mend 


* In addition, during the same period, the City of Chicago had 
an ordinance which prohibited the sale of certified raw milk 
except by prescription or order signed by a licensed doctor. 
Sée Appendix B, p. A2, to this Volume for the relevant por- 
tions of this ordinance 
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Pasteurization required that every particle 
of raw milk be heated to at least 145° F. 
and holding it at such temperature continu- 
ously for at least 30 minutes, or to at 
least 161° F. and holding it at such ten- 
perature continuously for at least 15 sec- 
onds in equipment approved by the State 
Department of Agriculture, and properly 
operated (§ 115-36). 


Any person operating a processing plant 
where milk was pasteurized had to obtain 

a certificate of approval from the State 
Department of Agriculture showing that the 
plant and equipment were in compliance with 
the applicable law (§§ 115-38, 116, 188, 
and 129.01). a 


A processing plant where pasteurization 
occurs was required to be equipped and 
operated in accordance with the (a) speci- 
fications for temperature-control instru- 
ments and devices used on pasteurization 
equipment; (b) specifications for pasteur- 
ization by 30 minute holding method; (c) 
specifications for high-temperature short- — 
time continuous flow pasteurization; (d) 
specifications for pasteurizers employing 
regenerative heating; and (e) recording- 
thermometer chart requirements, as pre- 
scribed in the minimum requirements 

(§ 129.17). 
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In the Matter ‘of 

THE GREAT ATLANTIC & PACIFIC 
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a corporation, and 


BORDEN, INC., 
a corporation 


THE HONORABLE HARRY R. HINKES 
ADMINISTRATIVE LAW JUDGE 


VOLUME II 


A&P'S COST STUDIES 


A. INTRODUCTION 


In this portion of our brief we present a review of the 


three cost studies presented by respondent A&P in support of 
A&P's contention that the prices it received were cost justified. 


These studies were designed to answer three questions. 


1. Could Borden have been expected to enjoy a profit on 
its private label price proposal of September 21, 1965 
to A&P (CX-62)? This study is presented in rebuttal 
to the so-called Malone studies (CX 54B and CX 87A-B) 


and other cost data (CX 21U, CX 23-25A and CX 206) 
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relied on by Complaint Counsel to meet their burden 
of proving that the Borden bid to A&P was not cost 


justified. 


Did the lower costs incurred by Borden in serving 

A&P, when compared to the costs incurred by Borden in 
serving the 28 allegedly injured grocery store customers 
through its O'Hare branch, actually justify the lower 


prices Borden charged A&P? 


Did the lower costs incurred by Borden in serving 
A&P, when compared to the costs incurred by Borden 

in serving the 8 allegedly injured grocery store 
customers through its Hammond Branch, actually justify 


the lower prices Borden charged A&P. 


The prices specified in Borden's offer for private 
label merchandise were contingent upon A&P's acceptance of 
sharp reductions in the services provided by Borden and the 
performance by A&P of certain functions previously provided 
by Borden (i.e., pre-ordering of merchandise and assembly of 
empty cases for expeditious collection by Borden delivery drivers). 
The private label bid covered eleven Specific items, each of 
which involved different prices and costs. Borden's offer 


contemplated A&P's satisfying the remainder of its milk and 


dairy requirements with purchases of Borden label products. 
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For internal purposes, in summarizing data for manage- 
ment, Borden frequently summarized cost and price date in terms 
of average values per point. The point had a value roughly 
equal to one quart of milk or milk products. For convenience 
in summarizing comparisons of costs and prices for different 
products and classes of customers, the same practice was follow- 
ed by respondent A&P in its analysis of differences in Borden's 


prices and costs. 


Respondent A&P presented three analyses of Borden's 


prices and costs. These analyses were summarized in: 


RA&PX 232, which addressed itself to the 

first of the three questions, i.e., could 

Borden have expected to earn a profit on its 
private label price proposal to A&P (Cx 62)? 

The study demonstrated that Borden would, in fact, 


have been expected to earn a substantial profit. 


RA&PX 233, which addressed itself to the second 
of the three questions, i.e., were the prices 
charged to A&P compared to those charged to 
Borden's 28 allegedly injured customers served 
by its O'Hare Branch, cost justified or not? 
The study demonstrated that Borden's prices to 


A&P on the O'Hare routes were cost justified. 
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HALPX 234, whicn addressed itself to the third of 
the three questions, i.¢., were the prices charged 
to A&P compared to those charged to Borden's 8 
allegedly injured customers served by its Hammond 
Branch, cost justified or not? The study demon- 


strated that Borden's prices to A&P on the Hammond 


routes were cost justified. 


Inasmuch as Borden's offer was contingent. upon A&P's 
acceptance of sharp reductions in marketing services provided 
by Borden, all three studies (RA&PX 232, 233 and 234) included 


an analysis of the costs affected by the contract terms. 


Functions so affected were those relating to services that 
can generally be described as selling and delivery. More 
specifically, this would include functions such as truckloading, 
physical delivery, branch clerical, advertising, merchandising, 


administrative overhead, etc. The two studies for actions 


postdating the start of the contract, namely, RA&PX 233 and 


234, are concerned with differences in the costs of serving A&P 
and serving allegedly injured customers, and there was no need 
to determine absolute levels of cost. These two studies are 
cost justification studies as contemplated by the Robinson- 


Patman Act. 
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In the analysis on the profit to be anticipated in the 
private label proposal it was necessary to determine the 
absolute level of cost. Accordingly, in RA&PX 232 additional 
functions and cost categories were analyzed to determine the 
total cost of the delivered product, and this study also 
includes the direct material, processing, trailer loading 
and hauling costs. This study is not an actual cost justifica- 
tion presentation since it does not purport to compare 
differences in Borden's costs of serving customers. It is 
presented for the principal purpose of rebutting the so-called 


Malone studies. 


In the pages that follow we set o the details 


of A&P's three studies, and respond to Complaint Counsel's 


criticisms of them.* Our findings demonstrate, we submit, 
that Mr. Havemeyer's studies were soundly conceived and 
developed, and that they establish both that the Malone 
documents are unreliable and not probative and that the 


prices paid by A&P to Borden were cost justified. 


Unless otherwise indicated, all references in this 
volume to Complaint Counsel's brief and findings 

are to those contained in volume II of their proposed 
findings of fact and conclusion of law regarding A&P's 
cost studies. 
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THE CASE & COMPANY ANALYSIS OF BORDEN'S RECORDS 
DEMONSTRATES THAT BORDEN COULD HAVE ANTICIPATED 
A SUBSTANTIAL PROFIT ON ITS PRIVATE LABEL 
PROPOSAL OF SEPTEMBER 21, 1965 TO A&P 


l. Introduction 


Mr. Havemeyer prepared RA&PX 109, which shows that 
- Borden would have made a substantial profit on the 
prices proposed in its private label bid to A&P on 
September 21, 1965, CX 62 (Havemeyer Tr. 6956). 

The Borden records examined by Mr. Havemeyer in the 
preparation of this study are listed on RA&PX 110 


(Havemeyer Tr. 6959). 


RA&PX 109 listed the 11 items covered by Borden's 

final bid to A&P. It set out the sum of all of Borden's 
costs, through delivery, for each product. The cost of 
each product was then restated on a cost per point basis 
for cach product. It also stated the unit price and the 


price per point for each product quoted to A&P under the 


September 21, 1965 bid, and the difference between price 


and cost, or the margin, per point, for each product. 
Based on the percentage of anticipated sales of each 
product to the total sales anticipated for all private 
label purchases, a weighted margin per point was then 
determined for each product. These weighted margins per 
_ point were then combined to obtain the anticipated margin 
per point on the entire transaction. From this was 


subtracted indirect administrative and marketing costs 


Pa 


et he. \ ° 
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per point (which were not included in the sum of all costs 
through delivery) to obtain the profit per point. This was’ 
divided by the average price per point to obtain a percent 


profit (Havemeyer Tr. 6959-62; RA&PX 109). 


The elements that went into the determination of the total 
costs through delivery for each product (displayed in column B 
of RA&PX 109) are direct material costs, processing costs, 
trailer loading costs at the processing plant, hauling costs 
(the cost of transporting the product from the processing 
plant to the redistribution point), truckloading at the 
branch level and the delivery costs. These six items 
constitute Borden's entire cost of providing private label 


milk to A&P through delivery (Havemeyer Tr. 6964-65; RA&PX 
221). 


At the time that this study was first identified, Complaint 
Counsel observed that they failed to “understand the relevancy 
of this [study] to the Robinson-Patman portions of this 
ease... . In view of the fact that there is no comparison 
in this with costs to other customers, there is no way to 
determine whether or not the price to A&P could be cost- 
justified as compared to prices to other customers." (Tr. 
6958) We concur in this observation, at least insofar as 

it urges that this study of Borden's anticipated profits is 


not a formal cost-justification study. 


<i 
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This study, however, is not presented as a study, directed 
at cost justifying price differences, but simply as a 
response to the studies prepared by Borden's accountent, 
Joseph Malone, and which Complaint Counsel introduced as 
CX 54.and.87.and.have heavily relied on. These Malone 

studies purport to show that Borden would have lost money 

on its private label proposal to A&P. To the extent that 

such evidence is relevant to these proceedings, Mr. Havemeyer's 


study on Borden's anticipated profit is relevant in 


rebuttal to those studies. 


As stated above, however, we agree with Complaint Counsels' 
observation that Mr. Havemeyer's study of Borden's profits 
is not a cost-justification study. The question is not 
wheth::'r Borden expected to make money O- lose money on its 
bid to A&P, but whether the difference in price charged 
A&P as against Borden's other grocery store customers was 
justified by differences in Borden's costs of serving A&P 
and those other customers. This is a proposition that 

cuts both ways, however, for the Malone studies also fail 
to compare Borden's costs of serving A&P with its costs 

of serving its other grocery customers. It is for this very 
reason that we urge that the Malone studies are irrelevant 


to these proceedings. They do not enable Complaint Counsel 


to sustain their burden under the Automatic Canteen case 


of préving that the Borden bid of September 21, 1965 to 


A&P was not cost justified. 
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All that the Malone studies purport to show, even if 
accepted at face value as valid cost studies, is that 
Borden would have lost money on its bid to A&P. All that 
the Havemeyer study on Borden's profitability does is to 
rebut the conclusions of the Malone study - it shows Borden 
would have enjoyed a profit. If the Malone studies are 
excluded as irrelevant, we would acknowledge that this 
Study by Mr. Havemeyer on Borden's profit on its private 


label bid may likewise be deemed irrelevant. 
2. Direct Material Costs 


As stated by Complaint Counsel, the direct material 

cost represents the sum of three separate cost items - raw 
product cost, the cost of ingredients and the container 
cost (C.C. Finding 9a; RA&PX 112; Havemeyer Tr. 6966). 

The cost of the first two items was taken directly from 
CX 54B, the so-called Malone study prepared in September, 
1965 (C.C. Finding 9a; RA&PX 112, Havemeyer Tr. 6967). 

The third item, the container cost, was taken by Mr. 
Havemeyer from CX 4, which is a study prepared by Haskins 


and Sells for Borden's Wisconsin plants. 


Complaint Counsel have no argument with Mr. Havemeyer's 
determination of the first two items. They disagree with 


Mr. Havemeyer's use of the Haskins and Sells Study, however, 
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to determine container costs, urging that CX 54B would have 
been a preferable source (C.C. Finding 9a). We note, at the 
outset that Complaint Counsel, although they had ample 


Opportunity to do so, Saw fit not to offer any expert 


testimony of their own in rebuttal to Mr. Havemeyer's expert 


conclusion that CX 4 was a preferable source. 


Mr. Havemeyer explained that he used the container costs on 

Cx 4 in preference to those appearing on CX 54B because CX 

54B includes the cost of rental of the Pure-Pak machines which 
are the machines into which the milk containers are placed 
(Havemeyer Tr. 7376). The Haskins and Sells study, CX 4, 

stated the cost of the purchase price of a container separately 
from the machine rental cost (Havemeyer Tr. 7379), and Mr. 
Havemeyer explained that this is the preferable and more 


commonly followed practice (Havemeyer Tr, 7479). 


Complaint Counsel claim that Mr. Havemeyer “was unable to 
cite to any evidence snowing what was included in the con- 
tainer expense as shown in CM 4 Ctx. 7300, 7381), OF the 
container expense as shown in CX 54B (Te. 7376, 1377, 7464- 
9465) .% (¢C.€. Finding 96, p. ‘-) THe citations to which 

we are referred do not support their claim. At transcript 
pages 7380-81, we find only a statement that no part of 

CX 4A-E, the only part of Cx 4 placed in evidence, disclosed 


any information concerning the costs included in "container" 


: aw 
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costs. Mr. Havemeyer had never testified that CX 4A-E con- 
tained the information from which he determined that the 
container costs data on Cx 4 did not include machine rental 
costs, and Complaint Counsel saw fit not to ask what the 
source of his information was. If they had asked, Complaint 
Counsel would have learned that this information is contained 
in CX 4F-Q, an affidavit by Joseph Malone, describing the 
Haskins and Sells study, in particular cx 4H-I, which indicates 
that the rental of Ex-Ce11-0 packaging machines was included as 
part of the production costs in the Haskins and Sells Study (See 


Appendix A to this Volume II for this Malone affidavit.) * 


The claim that Mr. Havemeyer was unable to_cite to any evidence 
as to what Mr. Malone included in geibeeines costs in his study 

CX 54B, is an improper attempt by Complaint Counsel to take 
advantage of the fact that Mr. Malone is no longer available. 

As A&P counsel have repeatedly urged, Mr. Malone's so-called 
“cost studies" and his entire deposition testimony should not 
have been received in the first place, whether or not they 

were business records, because, by so doing A&P was deprived of a 


meaningful Opportunity to inquire of Mr. Malone as to the detaiis 


of his study. Had the complaint been promptly filed, Mr. Malone 


ee entertains 


The ground rules under which this case was tried Provided that 
underlying source materials in connection 

need not be produce 

Opposing counsel. Q was, in fact, produced by Complaint 
Counsel to counsel for A&P, as is suggested by its identification 
as a Commission Exhibit. 
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would have been alive to offer his testimony. That 

AsP counsel were able to cross-examine Mr. Malone at his 
deposition was not sufficient because that examination 

did not present a meaningful opportunity for confrontation 


of Mr. Malone. The very issue now presented by Complaint 


Counsel demonstrates this. Mr. Havemeyer's study had not 


even been commenced, let alone concluded, at the time 
that Mr. Malone was deposed, on February 9 and 10, 1972 


(Malone Dep., CX 262). 


In any event, contrary to Complaint Counsels' claim, Mr. 
Havemeyer did point to record evidence to demonstrate 

that Mr. Malone's study, CX 54, included machine rental 
costs within his calculation of container costs. He 
testified that Borden's chart of accounts in‘ticates that 
Mr. Malone is likely to have included machine rental 

costs within the container costs (Havemeyer Tr. 7376). 

An examination of those Borden records confirms this fact. 
RA&PX 68 states that location 703 relates to Woodstock. 

The chart of accounts, RA&PX 67, has an entry for Woodstock 
container expense (Location 703, account Al). One of the 
details in that container expense account is identified as 
"machine leases" (Location 703, account 41, detail 400 on 
RAG&PX 67). A debit entry of $2,944.05 in fact appears 

in the Borden ledgers in the 703-41 container expense ac~ 
count in the line entitled 703-41.400 (RA&PX 71, location 
703-41). Moreover, Borden in its report to A&P on its 


cost calculations, stated: 
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"In this regard, it is important to recognize that 


container costs do not just represent the milk 
carton alone. This cost includes, in addition to 


the carton, the cost of the forming machine rental, 
production royalties, the cost of shipping cases and 
case container covers, ... " (RA&PX 23G). 
The final distortion in Complaint Counsels' review of 
Mr. Havemeyer's calculation of the direct material costs 
occurs at the end of their proposed Finding 9(a), at page 9, 
where they state: "This particular error affects the 


calculations by the following amounts:" and then set out 


an additional cost for each of the eleven items included 


in the private label program.* In preparing this calculatior 
they have completely ignored Mr. Havemeyer's testimony that 
he included the machine rental costs in the processing 

costs (Havemeyer Tr. 7379). The machine rental costs 

have, thus, not disappeared from Mr. Havemeyer's study of 
Borden's potential profit as Complain* Counsel would infer 
and do not constitute an expense additional to those he 


calculated. 


The direct material costs incurred by Borden are, there- 
fore, those set out in RA&PX 232, page 4. An experienced 
cost accountant, with extensive experience in the dairy 


industry, has so testified. There is firm support for 


Complaint Counsel do not explain how they obtained these 
"additional costs" for direct material costs, but if the con- 
tainer costs for each of the items on CX 54B are compared 
with those on CX 4, the “additional cost" would be found to 
be the difference between the figures on the two exhibits. 
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his conclusions in the record, and Complaint Counsel have 
offered no testimony in rebuttal to those conclusions. 

The direct material costs determined by Mr. Havemeyer as set 


out on RA&RX 232, page 4 should be accepted. 


3. Processing Costs 


443. The procedure followed by Mr. Havemeyer in calculating the 
processing costs is set out ina flow chart prepared by 
Mr. Havemeyer and received as RA&PX 114 (Havemeyer Tr. 6968). 
The processing costs consist of all the costs of operating the 
plant and include such expenses as labor, ownership, rental, 


equipment, supplies and utilities (Havemeyer Tr. 6968-69). 


444. In determining the processing costs at Woodstock, Mr. Havemeyer 
began with the number of units of each product produced at 
Woodstock in May, 1965. He then determined a unit cost from 
the Haskins & Sells study of Borden's Milwaukee* operations 
(CX 4). Multiplying the Milwaukee unit costs by the units 
produced at Woodstock, he calculated the total expense that 
Woodstock would have incurred in producing each product had 
it experienced Milwaukee unit costs (RA&PX 234, po. 10-12, 21). 
Mr. Havemeyer then adjusted the costs he had derived from the 
Haskins & Sells study to account for the fact that Woodstock's 
labor costs were higher than Wisconsin's while its non-labor 
costs were lower (Havemeyer Tr. 6990, 6998-99). To do so he 


had to break the production expense into three components, labor 


The Haskins & Sells study actually calculated costs for Borden 
plants at Milwaukee and Madison, Wisconsin. The study was usually 

referred to in the proceedings as the Milwaukee study, and that term 
will be used here for convenience. 
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costs, Ex-Cell-O machine rental costs and all other costs 


(Havemeyer Tr. 6984-85). 


From the Borden accounting records, Mr. Havemeyer secured 

the total production expense at Woodstock in May 1965 for all 
products. By subtracting labor-related sub-accounts, he was 
able to determine that Woodstock spent $61,190.96 on all 

other costs.* Another Borden accounting record, RA&PX 65, 
shows that Borden would have expended $70,533.26 (see RA&PX 

65, p. 2, line entitled "Grand Total - All products, col. 
"Total formula cost", sub-col “all other ex, ense”) in May 

1965 at Woodstock for all other expenses, if the Wisconsin 

unit costs had been directly applicable at Woodstock. $61,190.96 
divided by $70,533.26 equal .86755. Thus all other costs at 
Woodstock amount to only .86755 of those that would be obtained 
at Milwaukee rates. (RA&PX 232, p-13). Mr. Havemeyer there- 
fore multiplied the Milwaukee "all other expense" costs on 
RA&PX 65 for each of the eleven private label products by 

this factor of .86755 to deteriine the actual amount of all 
other costs for each product (RA&PX 232, p. 14). To the figure 
thus obtained, Mr. Havemeyer added on the Ex-Cell-O machine 
rental costs for each Product, thereby obtaining Woodstock 


total costs, excluding labor, for each product (RA&PX 432, be. 10) 


The total of all other expenses actually incurred at Woodstock 


for each of the private label products was then subtracted 
ee eSNG SS Een onal 
* Ex-Cell-O machine rental costs were not included within these 


all other costs because Borden's accounting system treated this 
cost as part of container costs (A&P Finding 440). 
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from the total expense that Borden would have incurred for 

each product if Woodstock had experienced Milwaukee unit 

costs. Tne result of such a step is the calculation of 
Woodstock's labor expense for each prouuct if it had experienced 
Milwaukee rates (RA&PX 232, p. 19). This figure was then 
Multiplied by 143.759% to calculate the actual labor expense 
incurred at Woodstock (RA&PX 232, p. 10). This percentage 

figure had been determined by Mr. Havemeyer by dividing Woodstock's 
total labor expenses for May 1965 - obtained from Borden records ~ 
by the total labor expenses that Borden would have incurred at 
Woodstock if Woodstock's labor rates had been the same as 


Mi.lwaukee's (RA&PX 232, p. 20). 


In the above manner, Mr. Havemeyer determined the Woodstock 
production costs for each item included in the private label 


bid of September 21, 1965. They are set forth on RA&PX 234, p. 9. 


In developing the processing costs that Borden could reasonably 
expect to incur at its Woodstock plant, Mr. Havemeyer, as 
explained above, utilized the costs that Haskins & Sells had 
determined in 1964 for Borden's plant operations at Milwaukee 


and Madison, Wisconsin (Havemeyer Tr. 6969). 


Complaint Counsel dispute Mr. Havemeyer's selection of the 
Haskins & Sells study as the basis for determining Borden's 
processing costs. They claim that the appropriate processirg 
costs had been calculated on CX 54B by Mr. Malone in September, 


1965 for each of the items involved in the private label 


A&P PROPOSED FINDINGS OF FACT re 


~578- 000554 


arrangement. They maintain that Mr. Malone's calculation of 
processing costs on CX 54B is preferable to Mr. Havemeyer's 
calculation of those costs (C.C. Finding 9(b), pp. 9-10), 

and conclude that the processing costs calculated by Mr. Havemeyer 
for each item must be adjusted, usually upward, to reflect the 
differences in the processing costs as calculated by Mr. Maione 


and Mr. Havemeyer (C.C. Finding 9(b) (xvi), pp. 29-30). 


Complaint Counsels' reliance on the figures on C. %4B is misguided 
and ignores the fact that the Woodstock plant had sot been in 
operation for a sufficiently long period of time to have allowed 
Mr. Malone to have considered Borden's actual “operating experience 
at Woodstock in determining operating costs. itr. Havemeyer 
pointed out that a formal cost study of Woodstock operating 
expenses, of che type performed by Haskins & Sells for Borden's 
Wisconsin operations, had not been made in 1965 (Havemeyer 

Tr. 6879-80). Although he looked for such a study, he was 

unable to find one; instead, he found only studies that employed 
average costs (Havemeyer Tr. 6973). Mr. Havemeyer's inability 

to find any formal cost study of Woodstock operations in 1965 
coupled with his uncovering of average figures, leads to the 
conclusion that there was no formal cost study prepared by 

Borden in 1965 on its Woodstock operations (Havemeyer Tr. 

6980). Surely, if there had been a formal study, Borden would 

not have found it necessary to resort to mere average figures. 


The absence of such a study is, of course, understandable since 
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the Woodstock Plant had been on stream for only a short time 


by 1965 (Havemeyer Tr. 6979), and experience with its actual 


operations would net have been sufficient to allow a realisitic 
determination of its operating expenses. Moreover, Mr. Malone 
testified that, at the time he prepared CX ° , he did not have 
available the information from which he could prepare a cost 
analysis based on the kind of service Borden was actually going 


to provide A&P (Malone Dep. 216). 


Further confirmation of the soundness of Mr. Havemeyer's judgment 
that the production expenses calculated on CX 54B substantially 
overstated Borden's Woodstock expenses is provided by a later 

study prepared by Mr. Malone in June, 1966, and introduced as 

CX 87A-C. This later study prepared by Mr. Malone when the private 
label program was actually in operation gives Borden's processing 
costs as $.0097 per point for both Borden and private label 
products (CX 87A-B, line entitled “processing cost"). This 
production expense is substantially less than the production 
expense displayed on CX 54 B. Hardly a single item appearing on 

CX 54B has a production expense per point as low as the figure 

of $.0097 calculated by Mr. Malone in June, 1966 during actual 
operating conditions. For example, CX54B calculates the production 
expense for the five major items, gallous, half gallons and quarts 
of homogenized milk, half gallons of 2% milk and half gallons of 
skim milk - which together constitute 80% of Borden's expected 
sales to A&P pursuant to the private label arrangement (C.C. Br. 


106; CX 65) - as follows: 
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Per Unit Per Point* 

Gallons - homo. $.047140 $.011785 

1/2 Gal. - homo, -022090 -011045 

Quarts - homo, -014610 -014610 

1/2 Gal. - 2% -022360 -011180 

1/2 Gal. - Skim -022600 -011300 
It is also worthy of note that the production expense 
ultimately settled upon by Mr. Malone for Woodstock 


expense, $.0097 per point, is almost exactly the same as 


the figure of $.009768 per point developed by Mr. Havemeyer 


on the basis of the Milwaukee cost study, and before his 
upward adjustment to reflect different cost rates at 
Woodstock. (RA&PX 232, p. 10). Contrary to Complaint 
Counsels' assertion, therefore, that the Milwaukee costs 
cannot be used as a basis for determining Woodstock operat- 
ing costs (C.C. Finding 9(b), Pp. 9-25), the very record 
that they themselves are relying upon to meet their burden 
of proving that Borden's prices to A&P were not cost 
justified, RA&PX 87, apparently utilizes the Milwaukee 


costs. 


In addition to its use of higher Operating costs than those 
to be expected at Woodstock,Cx 54B is also deficient be- 
cause :t was prepared from average costs rather than 


specified costs for the private label items. The studies 


* Derived by dividing per unit production expense by the equivalent 


number of points for each item as set out in RA&PX 66, Dp. 7a 
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that Mr. Havemeyer found in a review of Borden's records 
were studies which presented average costs rather than 
specific costs of individual items (Havemeyer Tr. 6980). 
Mr. Malone used average figures in his cost studies 
(Havemeyer Tr. 6980). Mr. Malone himself testified that 
the costs appearing on CX 54 were merely "general estimates 
of cost" of serving all customers, and were not the costs 


of serving A&P specifically (Malone Dep. 149-50). 


454. Faced with the obvious deficiencies in CX 54B as a tool 
for estimating Woodstock operating costs in 1965, Mr. 
Havemeyer was justified in using the Milwaukee cost figures 
determined by a highly respected independent auditing frim, 
Haskins & Sells. As stated above, Mr. Malone himself 
apparently determined that such costs were applicable to 


Woodstock (A&P Finding 452). 


455. Mr. Havemeyer did not content himself, however, with a 
simple application of the Milwaukee costs to Woodstock, 
like the one apparently made by Mr. Malone. He adjusted those 
expenses upward to reflect Woodstock labor rates, thereby 


increasing Borden's costs and decreasing its net profit. 


"Whatever the merits of Complaint Counsel's objections to 


the data used by Mr. Havemeyer to make this upward adjust- 
ment - and we submit they are without merit - the incontest- 
able fact 2mains that Mr. Havemeyer's adjustments work to 
the benefit of Complaint Counsels' position in these 


proceedings. 


A&P PROPOSED FINDINGS OF FACT ’ oe 
-579- ca 8COS%5 é 
If Complaint Counsel were unsatisfied with the manner 
of Mr. Havemeyer's adjustments, they could have presented 
their own. In any event, A&P would be quite content to 
forego the adjustments. In such case, the processing 
costs developed by Mr. Havemeyer and set out on RA&PX 
234, p. 9 should each be reduced to eliminate Mr. Havemeyer's 


upward adjustment from the costs determined by Mr. Malone 


in CX 87. 


The Milwaukee unit cost per the Haskins & Sells Study (CX 4) 
was calculated by Mr. Havemeyer as $.009768 per point (RA&PX 
234, p. 10), which corresponds almost exactly with Mr. 
Malone's determination of $.0097 (CX 87A-B). After adjustment 
to reflect differences in labor costs between Woodstock and 
Wisconsin, and an addition to reflect Ex-Cell-O machine 
rental costs (as we pointed out above in connection with 
machine rental costs, Mr. Havemeyer added on a cost for this 
expense to the other production expenses he had calculated 
from Borden's records to reflect the fact that he had 
previously subtracted the machine rental cost from Borden's 
container expense), Mr. Havemeyer arrived at a per unit 
production expense of $.011160 per point (RA&PX 234, p. 10). 


If the Ex-Cell-O machine rental expense of $.0017 per point 


(RA&PX 232, p. 100) is added to Mr. Malone's production 


expense of $.0097 - Mr. Malone had included machine rental 
expense in his calculation of container costs (A&P Finding 


437-40) - we can see that the comparable production 
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expense calculated by Mr. Malone was $.0114 per point. 
The production expense calculated by Mr. Havemeyer is thus 
$.000260 per point higher than Mr. Malone's when the two 


calculations are placed on a comparable basis. 


Contrary to Complaint Counsels' proposed Finding 9(b) (xvi) 
(C.C. Brief, pp. 29-30), that Mr. Havemeyer's calculations 
require an adjustment - mostly upward - to reflect the 
difference between Mr. Havemeyer's allocations of processing 
costs and Mr. Malone's allocations on CX 54B,* if any adjust- 
ment is required in Mr. Havemeyer's determination of process- 


ing costs, it is, therefore, a slight downward adjustment of 


about 2.5%. 


Although, we submit, that we have demonstrated the essential 
irrelevance of Complaint Counsels' objections to Mr. Havemeyer's 
determination of Woodstock production expenses since his 
calculations result in higher costs than those set out on the 
very exhibit on which Complaint Counsel are relying to meet 
their burden of proving that Borden's costs to A&P were not 

cost justified (CX 87), some comment is in order in response to 


Complaint Counsel do not explain in their finding how they arrived 

at the differeence which they urge should be applied to adjust 

Mr. Havemeyer's calculation of processing costs. The differences 

set out on pp. 29 and 30 of their Brief can be obtained by calculat- 
ing the difference between Mr. Havemeyer's calculation of production 
expenses for each item covered by the private label program on page 9 
of RA&PX 234 and the figures for production expense on CX 54B. 
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their arguments that Mr. Havemeyer was either unjustified 
in resorting to RA&PX 65 to allocate non-labor costs or 
misapplied that exhibit (C.C. Finding 9(b) (vii-ix)) and 
that he improperly determined machine rental casts (C.C. 
Finding 9(b) (xii-xiv)). As has been noted, these 
arguments are essentially irrelevant because the document 
which Complaint Counsel have offered, CX 87A-C, and 
which they urge is informed and reliable because it was 
prepared by "Borden's internal accounting expert who had the 
necessary ‘rapport' with [Borden's] records" (C.C. Brief, 
p. 23), arrives at a lower per unit cost for production 


expense than does Mr. Havemeyer. 


The Propriety of Mr. Havemeyex's Use of RA&PX 55 


Since Mr. Havemeyer's study is directed at the determination 
of the profit which Borden might have expected on the private 
label program, it was necessary for him to assign costs to 
individual products and packages so that he could determine 
the cost of processing the specific items involved in the 
private label program. The costs of processing individual 
products were not reflected in Borden's books of account. 
Only the total operating costs were reflected in those 
records (cf. account 730-40, RA&PX 71; RA&PX 32, p. 13). 
There were, however, materials at hand from which such an 


allocation of costs could be made. 
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First, there was the Haskins & Sells study (CX4) 

which allocated processing costs amoung products. 

This was helpful, but, since this study was based on 
Borden's Milwaukee plant, some adjustment was necessary 
to bring these costs in line with Woodstock total costs. 
The Haskins & Sells study did not break down processing 
costs between labor costs and non-labor costs. A more 
precise result would be obtained, however, by treating 


these two categories of costs separately since, as Mr. 


Havemeyer testified, Woodstock labor costs appeared 


to be higher than Milwaukee, whereas the non-labor costs 


appeared to be lower (A&P Finding 444). 


The information which permitted an allocation of Woodstock's 
production expenses was found in column 5 of RA&PX 65. 

RA&PX 65 was used by Mr. Havemeyer solely for the purpose 
of allocating "all other expenses" among the different 
preducts. It was not used to determine Borden's total 
costs. Mr. Havemeyer did not change the amount of money 
actually spent at Woodstock. That came directly from 


Borden's records (Havemeyer Tr. 6991). 


The Propriety of Using Column 5 of RA&PX 

65 for Mr. Havemeyer's Purpose 

Because of the passage of time it proved impossible to 
produce a witness from Borden who had sufficient knowledge 
and recollection to be familiar with all aspects Of RA&P 


Ex. 65. Mr. Daube, however, testified that the document 


466. 
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was from Borden's Chicago files and was prepared in the 
ordinary course of business (Tr. 6539) and, indeed, the 
Administrative Law Judge commented: 

"If you want to offer the document in 

evidence, fine. He has identified it 

as a business record.” (Tr. p. 6542) 
It is also conceded that Mr. Daube identified the figures 
in column 1 of that exhibit as being the quantities of 
each product that were produced at Woodstock in May, 1965 


(Daube Tr. 6545-46; Mathias Tr. 8050). 


Mr. Daube also testified that the information in the exhibit 
“relates to Borden's Woodstock plant" (Daube Tr. 6544) and 
that the quantity figures iW eeyemn l were multiplied by unit 
costs for direct labor, indirect labor, and “all other 


expenses" to arrive at the figures in columns 2 through 5. 


(Daube Tr. 6543). 


An inspection of RA&PX 65 itself, together with a 
little simple arithmetic, reveals the following addi- 


tional facts: 


(1) In each instance the figure in 
column 9 is the quotient obtained 
by dividing the figure in colum 
6 by the Woodstock figure in column l. 


In each instance the figure in 
column 6 is the sum ::£ the figure 
in column 4 and the rigure in 
column 5. 
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In each instance the figure in 
column 10 is the product of the 
figure in column 4 and the ratio 
of the total of column 10 to the 
total of column 4. 


In each instance the figure in 
column 12 is the sum of the figure 
in column 10 and the figure in 
column ll. 


In each instance the figure in 
column 13 is the figure in column 
12 divided by the Woodstock figure 
in column lL. 

relevant facts are the following: 


Columns 2, 3, 4 and 5 appear under 
the heading "Total Formula Cost." 


Columns 10, 11 and 12 appear under 
the heading "Actual Costs allocated 
to products on Basis of Formula Costs." 


We submit that the identification of the document as a 


business record and the internal evidence of the document 


itself, combined with the fact that the figures set out in 


column 1 have been identified as the Woodstock quantities, 


is more than enough to authenticate the remainder of the 


document. 


If the author of this document was not making calculations 


across the sheet relating to Woodstock why did he 


(1) Multiply the quantity in column 1 
by unit costs to get the figures 
in columns 2, 3, and 4, as Mr. Daube 
testified was done. 
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Divide the figure in colum 6 

(which was the sum of columns 4 and 
5) by the Woodstock figure in column 
1 to get the figure in column 9. 


Divide the figure in column 12 

(which was the sum of columns 10 

and 1l, in turn derived from 

columns 4 and 5) by the Woodstock 

figure in column 1 to get column 13. 
Tt is perfectly evident that in this document someone at 
Borden was taking Woodstock quantities, applying formula costs 
from some source, factoring those costs to reflect actual 
expense at Woodstock and obtaining a calculated Woodstock 
unit cost per product, which was then reflected, for some 
Products, in CX 54B. So far as relevance, authenticity 
and admissibility go, it is not important where the formula 
costs came from ("Reuter Dairy," the Trippe Plant, etc.); 
the important thing is that someone at Borden was using them 


to calculate Woodstock costs. * 


Another indication that the whole purpose of RA&PX 65 
was to calculate Woodstock costs is the headings referred 


to above: "Total Formula Cost" over columns 2, 3, 4 and 


This dispute between the parties as to the applicability of 
RA&PX 65 to Woodstock production costs is but another instance 
of the prejudice and expense suffered by A&P as a result of the 
delay in filing the complaint. Complaint Counsel concede that 
part of RA&PX 65 is in Mr. Malone's handwriting (C.C. Br. 17). 
If the complaint had been timely filed, Mr. Malone would have 
been available to explain the other entries. To reject the 
expert interpretation now placed on this exhibit by A&P's cost 
expert because of insufficient explanation of the document by 
Borden personnel would be to deny A&P due process. 


GOUsiz 
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5 and “Actual Costs allozated to products on Basis of 
Formula Costs" over columns 10, ii and 12. This is «a 
clear statement that the movement was from formula costs 
to actual costs -- left-to-right -- rather than the other 
way around. And, with respecc to many of the items, we 
have the added confirmation that the figure finally 
derived in column 13 was used in CX 54B, a document 


established as relating to Woodstock. 


In short, once it is established that the quantities 
in column 1 are Woodstock quantities, the only reason- 
able hypothesis is that the document was directed at 
calculating Woodstock costs. No other hypothesis makes 


any sense at all. 


Complaint Counsel also argue that if RA&PX 65 is 
applicable to Woodstock, then column 13 of that document 
gives the total processing cost for each of the products 
depicted at Woodstock in May, 1965 (C.C. Finding 9(b) 
(ix)) and these costs should have been used by Mr. 
Havemeyer. Mr. Havemeyer, however, in determining the 
actual total Borden expenses at Woodstock for May, 1965, 
used the Borden expense ledger (account 730-40, RA&PX 
71), surely the best and most reliable source for this 
information. That record showed total costs of 
$168,464.28. The total expense figure appearing in 
column 12 at the bottom of the second page of RA&PX 65 


in the line entitled "Grand Total-All Points” is, on 


s ‘ 
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the other hand, $177,178.98. Facing a conflict between 
these figures, it is obviously sounder to use the figure 
contained in the ledger, rather than a derivative figure 
contained in an analysis like that reflected in RA&PX 65. 
Mr. Havemeyer used RA&PX 65 only for an allocation he could 
not otherwise make, the allocation of "all other expenses” 
among products. We note that this analysis points up one 
of the defects in CX54B, on which Complaint Counsel so 
heavily rely. The processing cost figures used in CX54B 
do, in fact, correspond with the figures in column 13, but 
the total expense figures on RA&PX 65 exceed the total 
expense shown on Borden's ledger account for May 1965. 
Thus the processing cost shown on CX54B is plainly over- 


stated. 
The Ex-Cell-O Allocation 


Complaint Counsel also dispute Mr. Havemeyer's determination 
of the Ex-Ceii-O rental costs. They protest that Mr. 
Havemeyer testified that he believed his original method - 
which was rejected because of a lack of underlying data 

to support a formula for allocating such costs* - was 


superior. (C.C. Finding 9(b) (xiii)). This is, of course, 


Respondent A&P contends, of course, that ti) formula developed 
and used by Case and Company in its business should have been 
received as a business record, despite the absence of under- 
lying data; at the very least, it should have been received 
since Mr. Malone's “cost" studies were received on that basis 
despite the absence of underlying records. 
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a far cry from stating that the alternate method is 


inadequate for the purposes of the study. 


Mr. Havemeyer simply divided the Pure-Pak rental 

cost by the number of points of products produced in 
Pure-Pak containers to determine a cost per point, and 
multiplied this per point cost by each unit produced 
(RA&PX 232, pp. 100-102). This method is entirely 
acequate for the purpose of Mr. Havemeyer's study, 


which is a historical study attempting to reconstruct 


Borden's costs years after the fact. Especially is 


this true, when one recognizes that only $10,480 
(RA&PX 232, p. 100) was expended in Pure-Pak rental 
compared with a total of $168,464 in Woodstock production 


expenses (RA&PX 232, p. 13). 


Complaint Counsel's criticism of Mr. Havemeyer's 
alternate calculation of Pure-Pak machine rental 

costs also misses the point of the alternate calculation. 
The alternate calculation was presented to demonstrate 
the miniscule nature of any error that might have 

been introduced into the final conclusions by Mr. 
Havemeyer's reliance on a formula that the Administrative 
Law Judge has held he ought not to have used. The 
alternate calculation serves both to corroborate Mr. 
Havemeyer's initial calculation, and also demonstrates, 
for the record, the trivial nature of Complaint Counsels' 


protest about Mr. Havemeyer's use of Case and Company's 
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formula for allocating this cost. Its purpose was to 


demonstrate - and we submit that it has done so —- that 


Mr. Havemeyer's calculation of Borden's production expenses 
should not be rejected because of his use of Case and 


Company formula for allocating machine rental costs.* 


The argument by Complaint Counsel that Mr. Havemeyer may 

have eliminated a portion of the Ex-Cell-O machine rental 
costs from his calculations [C.C. Finding 9(b) (xiv)] is 
perverse. They argue from the fact that Borden's comptroller, 
Mr. Daube, was unable to tell just what was included in this 
expense that Mr. Havemeyer's use of the Borden expense record 
was unjustified. Mr. Havemeyer, throughout his analysis, used 
annual figures rather than monthly figures where he deemed the 
monthly figures to be atypical. In the case of the machine 
rental costs, he used the monthly figures. His expert 
judgment in this regard should be accepted in the absence 


of any evidence to the contrary. Certainly, A&P's expert, 


While the difference figures on RA&PX 232, pp. 100 and 101 were 
excluded by the Administrative Law Judge because they, perforce, 
involved a calculation employing both the original and alternate 
calculation figures, we submit that they should be received for 
the limited purpose of demonstrating the minimal impact on Mr. 
Havemeyer's ultimate calculations of this dispute about the 
correct method of allocating machine rental costs. Complaint 
Counsel, apparently, concede as much since they, too, refer to 


the differences in their proposed findings (C.C. Finding 9(b) 
(wi ii)). 
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attempting to reconstruct Borden's expenses, nine years 


after the fact, is entitl«i to accept Borden's actual 
montnly expense records ~ his decision to do so cannot 
be rejected on Complaint Counsels' speculation that some ~ 


expenses may not have been included in the record. 


Mr. Havemeyer's determination of Borden's production 
costs at Woodstock in May, 1965, as set out on page 9 


of RA&PX 232 should be accepted. 


4, Trailer-Loading 


The trailer-loading costs incurred by Borden at its 
Woodstock plant in May, 1965 for each size container 

are set out in RA&PX 234, p. 29. An explanation of the 
procedure followed by Mr. Havemeyer in determining trailer- 
loading costs and the details of his calculations will be 


found at pp. 28-34 0f RA&PX 232. 


From RA&PX 41, Mr. Havemeyer secured the production data 

for the total quantity of every item shipped from Woodstock. 
Another Borden record, RA&PX 78, told him the number of 
packages of each size container that fit into a case. 

He, thus, simply divided the quantity of each item shipped by 
the number of packages per case to determine the number of 
cases shipped. (Havemeyer Tr. 7003). He then determined 

the number of pallets shipped on the basis of Mr. Pergler's 


testimony that there were 36 cases of glass products per pallet 


bs 
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and 30 cases of all other products per pallet 

(Pergler Tr. 5632; RAGPX 232, p. 34). From another 
Berden accounting record, account 703-37 (RA&PX 7a) > 
which the chart of accounts (RA&PX 67) identifies as 
Woodstock “loading expense” [C.C. Finding 9(c)], 

Mr. Havemeyer was able to obtain the total amount of 
money spent by Borden at Woodstock in May, 1965 on the 
loading function (Havemeyer Tr. 7520). By dividing 

the dollars spent by Borden at Woodstock by the number of 
pallets he determined a cost per pallet (RA&PX 232, p. 33). 
This was in turn divided by the number of cases on a 
pallet to determine the loading costs per case. Mr. 
Havemeyer determined a cost per case because in the 
trailer-loading function it is cases that are handled 

and not individual containers. Having determined the 


cosc per case, he then divided that cost by the number 


of packages of each item in a case to obtain the trailer 


loading cost per item (Havemeyer 7003-04). 


Complaint Counsel protest that Mr. Havemeyer's determination 
of the total truck loading expenses at Woodstock in May, 
1965 was deficient because the Borden expense record 

from which he took this cost, account 703-037 (RA&PX 71), 
did not include an expense for depreciation. They claimed 
that this same account in March, 1966 did contain "a 


substantial entry for depreciation" (C.C. Finding 9(c) (ii)). 
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The characterization of the depreciation expense found 

in the March 1966 account as "Substantial" is an 
overstatement. The amount of depreciation entered in 

the March, 1966 account is only $622 compared to a total 
truck loading expense at Woodstock reported by Borden in 
account 703-37 in May, 1965 of $29,237. If depreciation 
should have been included in Mr. Havemeyer's calculation 
of Borden's trailer loading costs it would increase those 
costs by only 2% (622 + 29,237 = .02). As can be deter- 
mined from a glance at Mr. Havemeyer's trailer-loading 
costs (RA&PX 232, p. 29), or Mr. Malone's trailer-loading 
costs (CX 54B), the trailer loading cost is already quite 
small. For example, in both Mr. Malone's and Mr. Havemeyer's 
calculation, this cost is only slightly more than 2 mills 
for a quart container. Increasing such costs by 2% would 
not result in any increase in the costs in the first four 


decimal places of Mr. Havemeyer's calculations. 


In any event, the Borden accounting record is clear that 
there was no depreciation associated with trailer loading 

at Woodstock in May, 1965 (Havemeyer Tr. 7523). Certainly, 
Mr. Havemeyer is entitled to rely on this in preparing his 
study. It does not follow from the fact that a depreciation 
amount was shown in this account for March 1966 that such 


an expense was incurre¢ in May 1965. Yet this is the 
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inference that Complaint Counsel insist we must draw. 
It is quite possible, of course, that depreciable equipment 
was owned and used by Borden in March 1966 which was not 


Owned and used in May 1965. 


Complaint Counsel also protest that in calculating the 
trailer-loading cost, Mr. Havemeyer failed to consider 
any "building expense which was allocable to the loading 
function" (C.Cc. Br. 34). They fail to cite to any record 
evidence to Support this proposition because there is none. 
Complaint Counsel saw fit not to\examine Mr. Havemeyer 
about this point (cf. Tr. 7504-7526). In any event, the 
record in clear that Mr. Havemeyer did not independently 
determine Borden's trailer loading expense at Woodstock in 
May, 1965. He accepted Borden's own records. No more can 
be required of a buyer presenting a cost study ina 


Robinson-Patman case. 


Complaint Counsel also object to Mr. Havemeyer's method 

of determining the number of pallets shipped from Woodstock. 
His reliance on Mr. Pergler's testimony, they claim, involves 
the assumption that only full pallets of each item were 
shipped (C.C. Br. 36). Their Objection is absurd. mr. 


Havemeyer never made any such claim. 


Obviously, pallets might contain cases of different products, 


but this would make no difference in the loading cost per 
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pallet. (Havemeyer Tr. 7514-17). Complaint Counsel 


are either confused or are deliberately attempting to 

confuse the record by claiming that "there would be some 
additional expense involved in mixing product on a pallet 

to make full pallets in such cases" (C.C. Br. 37). While 
there may be some additional expense incurred in loading 
pallets containing cases of different products as opposed 

to loading pallets with only a single product, this ad- 
ditional expense would, in any event, be miniscule (Havemeyer 
Tr. 7515-17). But we are not talking about such "additional 
expenses" in this computation of the trailer loading costs. 
Mr. Havemeyer began his calculation of this item of cost 

with the Borden record 703-037 (RA&PX 71), which gave 
Borden's total trailer loading expense. If it is more 
expensive to load mixed pallets than pallets which contain 
cases of different products, such “additional expense" is 
included in account 703-037, which gives Borden's view of 
what its total expenses were for the trailer loading fu...cion 


at Woodstock in May 1965.* 


Complaint Counsel also complain about Mr. Havemeyer's 


estimation of the number of cases contained on pallets of 


Complaint Counsel may actually be referring at this point in 
their brief to their argument that it may have cost Borden 
more money to load pallets for A&P than for its other 
customers because A&P was receiving two brands of milk. 

This argument, however, is also without merit (see A&P 
Finding 521, infra). 
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bulk items (C.C. Br. 37). They claim that he has not 
demonstrated sufficient exerptise to allow him to make such 
an estimate. They are wrong. Mr. Havemeyer's entire 
professional career has been associated with dairy industry 
cost accounting techniques. He is well qualified to offer 
such professional judgments as the one involved here. We 
note, moreover, that Complaint Counsel saw fit, on their 


cross-examination of Mr. Havemeyer, to forego inquiry into 


this area. Nor did they offer any rebuttal evidence on this 


question. Since there was no rebuttal evidence on this topic, 
and since Complaint Counsel failed to demonstrate any even 
arguable deficiencies in Mr. Havemeyer's estimation of the 
cases contained on pallets of bulk items during cross 
examination, Mr. Havemeyer's professional judgment on this 


matter remains both uncontradicted and unimpeached. 


Finally, Complaint Counsel advance the Malone so-called 

"cost study" in opposition to Mr. Havemeyer's figures. 

Mr. Havemeyer had pointed out in his testimony that it would 
not be appropriate to use the unit cost set out in CK 54B 
(Havemeyer Tr. 8160). He explained that it is obvious from 

an examination of Mr. Malone's Study that Mr. Malone determined 
expenses for the functions identified in his study as 
“trailer-loading", "truck-loading", “delivery, man" and 


“delivery, truck" on a Simple per point basis without any 
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consideration of the costs involved in performing these 
functions for individual products, i.e., the half-gallon 
cost is half the gallon cost, and the quart cost is half the 
half-gallon cost in Mr. Malone's study (Havemeyer Tr. 8160- 


61). Mr. Havemeyer also noted that in Mr. Malone's study 


(Havemeyer Tr. 8161), Borden's costs of each of the four 


functions are the same for glass gallons as they are for paper 
gallons. As Mr. Havemeyer noted, therefore, Mr. Malone's 

work was based on extensive averaging and, consequently, he 
failed to take account of significant differences in the cost 


of handling different products (Havemeyer 8160-61). 


Only four gallons of glass are packed in a case, whereas six 
paper gallons are packed in a single case (RA&PX 78). An 
analysis, such as Mr. Malone's which contents itself with 
average figures per point is simply not appropriate under such 
conditions. Complaint Counsel seem to grudgingly recognize 
some validity in Mr. Havemeyer's criticism that it does not 
cost as much to load paper gallons as it does to load glass 
gallons. They attempt to excuse this deficiency in the 
Malone study by arguing that there were also more cases of 
glass gallons on the pallet and state “although this does not 
quite equalize the number of units per pallet, there may have 
been other economies involved in loading the glass gallon 


pallets of which Mr. Malone was aware" (C.C. Br. 25, fn. 21). 
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Complaint Counsel overlook the fact that it is they who are rely- 
ing on the Malone study, not A&P. They cannot meet their burden, 
we submit, by idle speculation on what Mr. Malone may have done. 
Moreover, the exact correspondence of the glass gallon and 
paper gallon figures on CxX54B make it clear that Mr. Melone 
engaged in no balancing of economies; it is most improbable 

that different economies on each package would exactly balance. 
He obviously treated the packages the same without taking 


account of the handling differ es between them. 


Complaint Counsel's bold assertion that there is no basis 


for Mr. gaa analy testimony that Mr. Malone used average 


figures in his determination of costs in CX54B (c.¢. Br. 35, 
fn. 21) is simply incredible. The most casual glance at Mr. 
Malone's figures will demonstrate the truth of what Mr. 
Havemeyer said. As pointed out above (A&P Finding 486), 
CX54B reveals on its face that Mr. Malone determined costs 
on a simple per point basis. Each expense function was 
allocated to each item on the basis of the number of points 


contained in that item. 


Significant errors, resulting in the overstatement of costs 
applicable to the private label items, were the consequence 
of Mr. Malone's averaging approach in his Studies. While 
averaging does have a place in statistical analyses, the 
injudicious use of averages can lead to meaningless con- 


clusions. Such is the result in the case of CX54B. 
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In addition to Mr. Malone's substantial understatement of the 
trailer-loading expense for glass gallons [.009120 compared 
to .011193 determined by Mr. Havemeyer (RA&PX 232, p. 29)], 


a Similar error can be observed in his calculation of the 


trailer loading cost for half & half in paper pints. Mr. 


Malone determined the cost of trailer loading to be $.002280 
per unit of this item. This is the same cost he claims was 
incurred to load quart packages. Pints of half & half and 
quart packages of milk are given a value of one in the 

Borden accounting system (RA&PX 66, p. 7). Since he is 
assigning all costs on a simple per point basis, Mr. Malone 
has, therefore, assigned these disparate products the same 
trailer-loading costs. One does not have to be a cost 
accountant to recognize that Mr. Malone's conclusion is absurd. 
There are quite obviously twice as many pint containers ina 
case as there are quart containers. The cost of loading a pint 
container is therefore clearly only about half the cost of 


loading a quart container. 


The consequence of Mr. Malone's analysis therefore is, 
without doubt, to overstate the trailer-loading costs for 
half & half. He compounds this problem by understating the 
costs of loading glass gallons, whcih were not included in 
the final private label bid. If Mr. Malone has allocated too 
little of Borden's trailer loading cost to the glass gallons, 


he has allocated too much to the paper containers. 
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Moreover, it is abundantly clear from Mr. Malone's 

own testimony that the calculations appearing on 

CX 54B did not reflect a detailed cost accounting 
approach (Malone Dep. 213). Borden did not maintain 
cost accounting records on a product and container 
basis (Malone Dep. 212). Mr. Malone testified that the 
costs appearing on CX 54B were estimates, not actual 
costs obtained from any cost accounting records that 
Borden maintained (Malone Dep. 149). Furthermore, these 
costs estimates relate to the functions that were 
incurred in serving all wholesale customers; they are 


not directed specifically to A&P (Malone Dep. 149-50). 


It is apparent therefore, that Mr. Havemeyer'’s detailed 
and careful determination of trailer-loading costs 
are reliable. They are far preferable to the ones 
estimated by Mr. Malone on CX 54B. Mr. Havemeyer's 
calculation of the costs incurred by Borden in Woodstock 
in May, 1965 for the trailer-loading function should be 


accepted. 


5. Hauling to Redistribution Points 


The hauling costs incurred by Borden in transporting 
each item from its Woodstock plant to its distribution 


or branch locations is set out on RA&PX 232, Pp. 36. 
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The methodology and details of that calculation will 


be found on pages 35 through 39 of RA&LA 232. 


RA&PX 118 was prepared by Mr. Havemeyer and explains 
in graphical form the manner in which he determined the 
cost of hauling each item from Woodstock to a redis- 


tribution point. (Havemeyer Tr. 7005). 


The underlying statistics developed in connection with 
his calculation of the trailer-loading costs for the 
number of cases loaded and shipped (see A&P Findings 


478-93) is also applicable in the determination of the haul- 


ing costs. Not all of the cases, however, were hauled to 


redistribution points. Some were sent elsewhere on trailer 
runs. Thus, Mr. Havemeyer subtracted the number of cases 
that weré not shipped to redistribution points from the 
total number of cases shipped to obtain the number of 

cases to be associated with Borden's hauling expenses to 


branches (Havemeyer Tr. 7005-06). 


From Borden accounting records, he determined the 


cost of owning and operating tractor trailers and 
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contracing with private haulers to transport Borden's 
goods from the plant to the branch and divided that 
expense by the number of cases hauled to the branch 
to determine the hauling cost per case. He divided 
this figure by the number of containers in the case 
to obtain the hauling cost for each item (Havemeyer 


Tr. 7006). 


Complaint Counsel protest Mr. Havemeyer's decision to 
exclude certain expenses entered'in Borden's records 
under June dates in connection with the hauling 
account. They claim this decision is inconsistent 
with the instances in which he accepted the Borden 
records, including the June expenses. Mr. Havemeyer 
pointed out that it was not he who determined to deduct 
the June expenses from the Borden records, but that this 
deduction already appeared on the Borden records 
(Havemeyer Tr. 7605). In any event, it should be 

noted that the amount in dispute is $3,824 (C.c. Br, 
38) out of $72,829 (RA&PX 232, p. 39). If this $3,824 
item should be included within the hauling expense, it 
would only require a 5% increase in Mr. Havemeyer's 


hauling cost calculations. 
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Complaint Counsel claim that Mr. Malone did not separately 
calculate a cost for the hauling function. They urge 


that "Mr. Malone prepared CX 54B to determine only the 


direct costs in Borden's dealings with A&P. ... 


Therefore, it was not his purpose to include all costs 
involved in Borden's operations" (C.C. Br. 40, fn. 24). 
This argument is wholly unsound. The cost of hauling 

a product from the plant to the redistribution branch is 

as much a direct expense as the container, production, 
trailer-loading, truckloading and delivery costs derived 

by Mr. Malone. Complaint Counsel, however, were apparently 
embarrassed by what they thought was an "omission" 

(C.Cc. Br. 40, fn. 29) from Mr. Malone's study of a 

clearly applicable expense item. In fact, however, Mr. Malone 
did take this item into account. Mr. Malone included 

the hauling costs within his calculation of raw milk 


costs (CX 54B, line “add: hauling to city"). 


Mr. Havemeyer's calculations of the hauling costs are 


reliable. They should be accepted. 


6. Truck Loading 


The truck loading costs incurred by Borden in loading 
delivery trucks at the redistribution or branch level 


with A&P private label products is set out on RA&PX 
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232, page 74. The methodology and details involved in the 
calculation of these costs for each private label item 


will be found on pages 40 through 74 of RA&PX 232. 


RA&PX 120 is a flow chart prepared by Mr. Havemeyer which 
explains the manner in which he determined the truck 
loading costs for the private label products (Havemeyer 
Tr. 7009). Mr. Havemeyer selected the O'Hare branch for 
study because information was available on that branch 

in the detail needed to perform the analysis (Havemeyer 


Tr. 7009). 


From the O'Hare sales data for May 1965, Mr. Havemeyer 
determined the quantity of product sold at that branch 
(Havemeyer Tr. 7009-10). He had previously determined 
the average points per case shipped from Woodstock in 
May 1965 (Havemeyer Tr. 7010, 7545). He then divided 
the points sold at O'Hare by this average points per 
case value to determine that 206,921 cases would be 
required to hold the volume of sales credited to 


O'Hare (Havemeyer Tr. 7010; RA&PX 232, Pp. 43). 


From the 206,921 cases thus determined, Mr. Havemeyer 
subtracted 44,053 cases which represents the number of 
cases required to hold counter sales (Havemeyer Tr. 7010; 


RA&PX 232, p. 43). These counter sales were subtracted 
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from the total cases because, while these sales were 
entered on O'Hare's books, they were not physicalay 
handled through O'Hare (Havemeyer Tr. 7010). Borden's 
branch manager at O'Hare, Joseph Pergler testified that 
from 99.5 to 99.8% of all counter sales were accounted 
for by sales to the Navy at the Great Lakes Training 
Station (Pergler Tr. 5693). As Mr. Pergler explained, 
the Woodstock plant made deliveries to the Great Lakes 
Training Station directly from its plant. Since Woodstock 
was a processing plant, however, it had no convenient 
method of accounting for the sales. Thus, they were 


carried on O'Hare's books (Pergler Tr. 5631-32). 


From Borden's accounting record for O'Hare loading 
expense, account 723-37 (RA&PX 71), Mr. Havemeyer 
obtained the amount of money spent for the loading 
function at O'Hare in 1965 (Havemeyer Tr. 7010; RA&PX 232, 
p. 44). Dividing the amount of money spent by Borden by 
the number of cases actually loaded on trucks at O'Hare, 
Mr. Havemeyer determined a truck loading cost per case 


(Havemeyer Tr. 7010; RA&PX 232, p. 44). 


From an analysis of the route books, Mr. Havemeyer deter- 


mined the average points of each product that would be 


contained in a loaded case (Havemeyer Tr. 7010; RA&PX 
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232, p. 45). Full cases do not alway# go on trucks. 
Therefore, Mr. Havemeyer did not assume that only full 

cases were handled. Instead, he made an analysis of 

the Borden route books to determine how many average 

points would actually be found in the cases loaded onto 
Borden's trucks (Havemeyer Tr. 7010-7011). In making this 
determination Mr. Havemeyer relied on his experience. He 
explained that, under normal practice in the dairy industry, 
whenever a case of any particular product is incomplete, a 
second product, whc arton has the same dimensions, would 
be used to fill that case, so far as possible (Havemeyer 

Tr. 7011; RA&PX 232, p. 45). On the basis of the route books 
and his own informed judgment Mr. Havemeyer estimated the 


average points per case. 


Having determined a truck loading cost per case and 
having determined, from his analysis of the route books, 
the average points of each of the eleven private label 
items that would be found in a loaded case, Mr. Havemeyer 
was, Of course, able to determine the truck loading cost 
per point for each private label item by dividing the 
cost per case by the points per case (Havemeyer Tr. 7012, 


7014; RAGPX 232, p. 74). 


Complaint Counsel protest that Mr. Havemeyer's acceptance 


of the Borden O'Hare truck loading expense ledger, 


account 723-37 (RA&PX 71), is not justified because he 
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“has not determined the typicalness of substantial credits in 
this account. nor allocated any building expense to this 
function. Nor has he allocated to this function other 
obviously related exosi:ses such as storage and labor super- 


vision" (C.C. Finding: 9(e) (i)). 


The credits which Complaint Counsel considex "substantial" 
amount to $998 out of a total net expense in the Borden 
account of $18,731 (RA&PX 71, account 723-37; Havemeyer 
Tr. 7561). An examination of the account ledger itself 
will reveal that almost the entire amount of this account 
expenditure was incurred by Borden for wages and employee 
related expenses. It is especially proper, we submit, 

in calculating any cost, the bulk of which is composed 

of labor expenses, to use the actual expense figures for 
the period involved instead of some average figure. 
Presumably, if the volume or nature of the goods handled 


in. ariod under investigation differs somewhat from 


that sncountered in a more usual period, this difference 


will be directly reflected in different labor expenses. 

Therefore, actual costs will be more accurately determined, 
whatever the conditions in the period under investigation, 
by using actual costs when those costs are primarily labor 


costs. The $988 credit involved, here, incidentally, is a 
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labor transfer (Account 723-37, RA&PX 71). In any event, 
if the credit were not subtracted (which, of course, is 
contrary to what Borden did in the account) the net ex- 
penditure of Borden for the truck loading function would 


increase by only 5%. 


No building expense was allocated to the truck loading 
function because the Borden Company did not do so in its 
accounting records (Havemeyer Tr. 7563). While it might be 
appropriate to allocate a portion of the building expense 

to the loading expense function, although very few accounting 
analyses go into that degree of refinement, the only portion 
of the building associated with the loading function is 

the platform loading space, which is only a small part 

of the plant's total area (Havemeyer Tr. 7563). The 


total expense entered in the Borden account for the 


O'Hare building expense for May 1965 was only $3,135 


(Account 723-8, RA&PX 71). Since only a small part of 
the building expense would thus be associated with the 
truck loading function, and since the total truck loading 
expenditure is almost $19,000, the addition of an expense 
item for building expense, even when added to the credit 
of $998 discussed above, would have no Significant impact 


on Mr. Havemeyer's conclusion. 


Complaint Counsel's allegation that Mr. Havemeyer has 


failed to include related expense such as storage and 
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labor supervision is unsupported by the record. We 

note that they posed a question to Mr. Havemeyer in 
connection with storage but withdrew the question and 

did not pursue the matter further (Tr. 7564). There 

was no cross-examination of Mr. Havemeyer about labor 
supervision expense. In any event, there is no reason, 
and certainly no record basis, to suppose that the 
appropriate amount of supervisory expenses were not 
included in the Borden expense ledger. Complaint Counsel's 
reference to Account 723-4 (C.C. Br. AV) zs baffling. 
This ledger is identified in the Borden chart of accounts 
(RASPX 67) as referring to office expense. It does not 


include storage or labor supervision. 


Complaint Counsel object that Mr. Havemeyer's determination 
of the number of cases loaded at O'Hare is deficient for 
several additional reasons (C.C. Finding 9(e) (ii-vi)). In 
particular, they claim that there is insufficient foundation 
for his estimation of the average points per case shipped 
from Woodstock (C.C. Finding 9(e) (iii)). They object 

to his determination of the number of cases involved 


in counter sales (C.C. Finding 9(e)(iv)). They claim that 


he did not study possible cost differences between loading 


regular wholesale items and bulk items (C.C. Finding 9(e) (v)). 
Finally, they object that Mr. Havemeyer has not considered 


the mixing of products on pallets shipped to A&P in his 


A&P PROPOSED FINDINGS OF FACT 
-609- 


calculations (C.C. Finding 9(e)(vi)). All of their objec- 


tions are both trivial and without merit. 


Complaint Counsel's objection to Mr. Havemeyer's 
determination of the average points per case shipped 

from Woodstock repeats their objections in Findings 9(c) (v) 
and 9(d) (iii). In these findings, Complaint Counsel had 
argued that Mr. Havemeyer's calculation of the points per 
case was based on the assumption that full pallets of each 
item were shipped from Woodstock. As we pointed out, 

Mr. Havemeyer never made any such claim (A&P Findings 483-84). 
They protest again that Mr. Havemeyer's estimation of the 


number of cases contained in a pallet of bulk items is 


without foundation. We repeat again that Mr. Havemeyer's 


professional expertise more than qualifies him to make 
such a determination (A&P Finding 485). They add to their 
earlier catalogue of complaints, the allegation that a 
number of bulk items are not listed in the supporting 
Borden record from which the point values were derived 
(C.C. Br. 44). As Mr. Havemeyer explained in his 
testimony, the point values he used are those set out 

on page 7 of RA&PX 66. He extended the point values shown 
on that page for the smaller packages to get point values 


for the larger packages (Havemeyer Tr. 7547-49). 
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Complaint Counsel's argument about the manner in 

which Mr. Havemeyer determined the number of cases 
involved in counter sales is an exercise in trivia. 

They protest that it is important to know whether the 
items shipped as counter sales to the Great Lakes Naval 
Training Station were "bulk items, regular items or a 
mixture of both" (C.C. Br. 44). The trivial nature of 
this objection can be seen from an examination of RA&PX 
232, pages 42-44, in which the development of the counter 
sales data and their application to Mr. Havemeyer's other 


calculations is set out. 


On page 43 of RA&PX 232, we see that Mr. Havemeyer deter- 
mined the cases actually loaded onto trucks at O'Hare 

by subtracting the cases connected with the counter 

sales from the total credited tc the O'Hare account. 


The number of cases involved is 44,053. 


Mr. Havemeyer's estimate of the volume of counter 

sale cases delivered directly to the Great Lakes Naval 
Station is contained on page 42 of RA&PX 232. He made 

this estimate by first substracting from the total volume 
produced at Woodstock those bulk items which he deemed 
would not be significant in counter sales. He then 
determined the points per case for all items, excluding 
bulk items. He then used the figure which he thus obtained, 
22.248 points per case, to divide into the total counter 


sales,expressed in points in Borden's accounting records, 


A&P PROPOSED FINDINGS OF FACT 
=~611- 


q _ 


COOSS7 


to arrive at an estimate of 44,053 for the number of 
cases shipped to the Great Lakes Naval Station (RA&PX 
232, pe 42). 


If Mr. Havemeyer was wrong in his judgment as to the 
nature of the items shipped by Borden to the Great Lakes 
Naval Station, there are several possibilities for the 
appropriate value to be used for the average counter 
sale points per case shipped from Woodstock. If no bulk 
items were shipped then the value of 22.248 used by Mr. 
Havemeyer was correct. If all bulk items were shipped, 
the average points per case would have been 24.734 [1,040,950 ¢- 
42,085 (RA&PX 232, p. 42)]. If counter sale shipments 
to the Great Lakes Naval Station were a mixture of bulk 
and non-bulk items, the average points per case would be 
between these two values. For example, if counter sales 
were made up of the same proportion of bulk and non- 
bulk items as Woodstock's total production, the figure 
would be 22.431 (RA&PX 232, p. 43). Thus, whether the 
items shipped to the Great Lakes Naval Station were 
“bulk items, regular items or a mixture of both" 

(C.C. Br. 44), the average points per case for the counter 
sales would vary between a low of 22.248 and a high of 
24.734. Whichever figure is used, makes no Significant 
difference in the ultimate calculation of loading costs. 
Any any slight difference that might result would only 


serve to decrease Borden's cost, in further support of 
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A&P's position that Borden would have enjoyed a sub- 


stantial profit on its private label sales to A&P. 


For example, if the total counter sale points are 

divided by the average figure of 22.431 for all Woodstock 
production, one will obtain 43,695 as the estimated cases 
shipped to the Great Lakes Naval Station as opposed to 

the 44,053 derived by Mr. Havemeyer (RAGPX 232, p- 42). 

If this new figure of counter sale cases is subtracted 

from the total cases charged to O'Hare, 206,921 (RA&PX 

232, p- 43), one would determine that there were 163,226 
cases loaded onto trucks at O'Hare as opposed to the 

162,868 calculated by Mr. Havemeyer (RA&PX 232, p- 43). 

The number of cases loaded onto trucks at O'Hare was used 
for the purpose of dividing the total expenses at O'Hare 

to obtain a truck loading cost per case. If the cases 
loaded at O'Hare were actually 163,226, therefore, the 
loading cost per case would be $.1149 ($18,731.48 + 163,226) 
compared to the cost of $.115010 calculated by Mr. Havemeyer 
(RASPX 232, p. 44). This is a change of one one-hundredth 
of a cent. This figure is in turn to be divided by the 
average points per loaded case for each product (RA&PX 232, 
p. 74). As the lowest number of private label points 

per case is 15.33 (RA&PX 232, p. 74), in the case of the skim 
half gallon, the discrepancy will be less than one fifteenth of 


a hundredth of a cent per point, or $.000006. 
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Finally, of course, this discrepancy would serve 

to decrease the lyading cost, not increase it. If 

the highest possibility had been used, this discrepancy 
would be somewhat greater, of course, but this would only 
serve to further decrease the truck loading cost. It is, 
therefore, clear that the question of the nature of the 
counter sales is totally without Significance and not 
"substantial", as Complaint Counsel claim (C.C. Br. 44). 
Their behavior in this regard is, we submit, unfortunately, 
typical of their response to Mr. Havemeyer's cost analyses and 
reflects their complete disregard for the teachings of 

the cases as to the standards to which a party presenting 


a cost justification is to be held. 


Complaint Counsel also protest that Mr. Havemeyer did 


not study possible cost differences in loading regular 


wholesale items and bulk items (C.C. Br. 44-45), They 


claim that this is "a serious defect in his studies" 

(C.C,. Br. 45), They offer nothing but the -rankest specula- 
tion that it might have cost Borden less to load bulk items 
than regular wholesale items. They seem to feel that because 
there were so few bulk items in a case as compared to 

regular wholesale items, that this should result ina lower 


cost per case of loading bulk items. They do not explain 
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why this should be so, and, indeed we find it hard 


to understand why it should cost more to load one case 

than another case. In any event, Mr. Havemeyer explained 

that he did not have the information that would have 

enabled him to break down the truck loading costs to 

such a fine degree (Havemeyer Tr. 7559). Mr. Havemeyer's 

task was to re-construct Borden's historical costs years after 
the fact. He did so with the data available to him. Nothing 


more can be asked. 


Complaint Counsel have raised the spectre that because 

it was necessary to mix pallets of A&P label and Borden 
label together on a pallet to make up a full pallet that 
this would involve extra expense for Borden in providing 
A&P with private label products (C.C. Finding 9(vi)). 

Mr. Havemeyer testified that such mixing as was involved 
was taken into account in his calculations. He explained 
that it is inherent in his calculations because the same 
type of activity is necessary for non-private label items 
(Havemeyer Tr. 7568). In fact, Mr. Havemeyer explained, 
there is a greater chance for such mixing to occur in 
loading pallets of non-private label items (Havemeyer 

Tr. 7569). Because the private label items are the larger 
volume items they are likely to require less product 
mixing than the Borden label items, which include the 
smaller volume items. It should be obvious that mixing of 
items is more typical for small volume items (Havemeyer 


Tr. 7569). 


A&P PROPOSED FINDINGS OF FACT 
-615- 


VOSS 
Complaint Counsel allege that Mr. Havemeyer's study 
is defective in that it involves the assumption that the 
product mix at O'Hare was typical of the entire region. At 
the outset, we take exception to Complaint Counsel's citation 
to Mr. Havemeyer's testimony as an admission "that it is 
possible that [his assumption that the product mix at 
O'Hare was representative] is not the case" (C.C. Br. 46). 


Complaint Counsel have taken considerable liberty with the 


record in this citation. The question and answer are: 


"Q. I say ‘isn't it possible'? 


"A. Oh, anything is possible." (Havemeyer Tr. 7557). 


In any event, it was reasonable for Mr. Havemeyer to use 
the O'Hare branch in determining Borden's truck loading 


costs because it is far and away Borden's largest branch 


(Havemeyer Tr. 8154-55). Finally, it is inappropriate for 


Complaint Counsel to dispute Mr. Havemeyer's selection 

of the O'Hare branch as typical of Borden's Chicago operations 
because it is they who selected that branch in presenting 
their alleged discriminations. If it is not typical, 


then their entire case on Count II fails. 


Complaint Counsel's final thrust is that the estimated 
average points per loaded case is based upon judgment. 
Of course, it is ! Mr. Havemeyer is an expert in the 
dairy industry and his judgment is certainly receivable 


in these proceedings. Complaint Counsel quarrel, in 
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particular, however, with only one of Mr. Havemeyer's 


judyments - his decision to “increase the ‘average points 
ordered per case' on the part of the biggest volume item, 


the half-gallon homo. ,from 93.88 to 24.0° (C.C. Br. 47). 


While acknowledging that "this may only slightly change 


the results," they alleged that "it is a deliberate mis- 
statement of fact on a major item" (C.C. Br. 47, 48). It 

is obvious that the point is trivial. In any event, 
Complaint Counsel have apparently overlooked Mr. Havemeyer's 
testimony that, in reviewing the Borden route books, he 
found only one or two instances in the great number of 

days and stores reviewed in which the quantity of halt~ 
gallon deliveries was not exactly divisible by the number 

of units in the case (Havemeyer Tr. 8096). This was the 


basis for his action. 


Mr. Havemeyer's calculations of Borden's truck loading 


costs are reliable. They should be accepted. 


7. Delivery 


Whatever else may be said about the evidence presented 
in these proceedings, one thing is clear. Borden's 
costs of delivering milk and dairy products to A&P was 
significantly lower than its cost of delivering those 
products to Borden's other customers. The evidence is 


uncontradicted that A&P received greatly reduced service 
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in connection with the private label program (A&P Findings 
176-80, pp. 163-68, supra). The record is also clear 

that A&P received a higher number of points per delivery 
than did most of Borden's other customers. Evidence 

offered by Complaint Counsel (CX 4) and the testimony of 
Dr. Lyle Solverson at pages 1550-51 establish that delivery 
costs per unit delivered are lower for limited service 
delivery of the kind received by A&P and that the per 

unit costs are also lower for customers who receive higher 


volume deliveries. 


RA&PX 122 is a flow chart prepared by Mr. Havemeyer which 
graphically details the manner in which he determined the 
delivery cost incurred by Borden for each of the eleven 


products included in the private label program (Havemeyer 


Tz. 7016-17). 


The principle underlying Mr. Havemeyer's calculation of 

the physical delivery costs is one that is consistently 

used in dairy industry accounting. The principle states 
that the cost of making a delivery is related to the time 
spent in making that delivery. The time spent in making the 
delivery in turn depends on two major factors. The first 
factor is that the greater the volume delivered at 

any stop, the lower the delivery cost per unit. The 


second factor is that the time to make a delivery is related 
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to the type of service provided. The more service provided, 


the more time required to make the delivery (Havemeyer 


Tr. 7017; Solverson Tr. 1550-51). 


In determining the delivery costs to A6P, Mr. Havemeyer 

first determined the cost of operating the route system 

per minute. To do this, he drew upon Borden's records of 

its expenses of operating the route system (Havemeyer 

Tr. 7017). Dividing the expenses by the number of route 

days -- a route day being a single route operating one 

day (Havemeyer Tr. 7020) -- one obtains a cost per route 

day. Dividing the cost per route day by the number of 
minutes in a route day, one obtains the cost per route minute 


(Havemeyer Tr. 7018). 


From a consideration of the quantity of product delivered 

per delivery and the delivery conditions applicable to 
delivery to A&P under the private label program and by 

the application of appropriate time standards, it is 

possible to determine the minutes required to make a delivery 
to A&P (Havemeyer Tr. 7018; RA&PX 122). The minutes 

required to make a delivery are then multiplied by the 

cost per minute to obtain the cost per delivery 

(Havemeyer Tr. 7018-19; RA&PX 122). The cost per delivery 

is then divided by the points per delivery to obtain a cost 


per point of delivering milk and dairy products to A&P. 
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In their proposed findings in opposition to Mr. Havemeyer's 
calculation of the physical delivery costs, complaint 

counsel again put forward the costs calculated by Mr. 

Malone on CX54B as a basis for the rejection of Mr. Havemeyer's 
conclusions [C.C. Finding 9(f)(xvi)]. They point out 

that Mr. Havemeyer's calculations of the delivery costs* 

are less than half of the cost calculated by Mr. Malone 

(id.). They are correct in their observation. The 

question in dispute between the parties, of course, is 

whether Mr. Havemeyer's figures or Mr. Malone's figures 

are the more reliable. Whatever view one takes of Mr. 
Havemeyer's calculations, the record is clear, we submit, 

that the Malone figures are not applicable to Borden's 


business with A&P. 


There is an enormous difference between the Haskins & 

Sells study prepared for Borden in August 1964 (CX 4) and Mr. 
Malone's study in 1965 in the calculation of delivery costs. 
Mr. Malone's study, CX 54B, calculates a delivery cost 
separately for men and trucks. When these two expenses 

are accumulated, the total delivery expense derived by 


Mr. Malone will be found to be $.024050 per point (CX 54). 


Haskins & Sells, calculating delivery expenses on a drop 


delivery basis, determined a cost of only $.011807 (Cx 4). 


The Haskins & Sells figures are very close to those originally 


* These delivery costs have been excluded by order of 
the Administrative Law Judge. 
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determined by Mr. Havemeyer (RAGPX 232, p. 76), and to 


those presented hereafter in these findings. 


The correspondence between Mr. Havemeyer's conclusions 
and the Haskins & Sells conclusion is understandable, 

of course, since both Mr. Havemeyer and Haskins & Sells 
prepared their cost estimates on the basis of limited 
delivery services. Mr. Malone's study, on the other hand, 


determined the delivery costs incurred for all wholesale 


customers; he aid not determine Borden's costs of delivering 


to A&P (See A&P Finding 216-19, ppP- 190-94, supra). Thus we 
know that the Malone calculation of the delivery expenses 

on CX 54B are totally without application to Borden's cost 
of serving A&P, since it costs so much less to provide 


limited service than full service (cf. RA&PX 8 and 9). 


The costs Borden would incur for all costs (previously 
discussed in our Findings) except physical delivery and 
overhead, are calculated in RA&PX 232, and summarized 
for convenience in Table 1 which follows. These costs 
summarize all the costs heretofore developed in our 


findings. 


SUMMARY OF COSTS 
(EXCLUDING DELIVERY AND INDIRECT 
ADMINISTRATIVE AND MARKETING COSTS) 
BORDEN'S 11 PRIVATE LABEL ITEMS 


Direct Process- Trailer Truck 
Material ing Loading Hauling Loading 
Product & Container Cost Cost Cost Cost _ Cost Total 
ss o> 


Homo. Paper Gal. .432568 -037854 -008955 -027082 -019788 -526247 
* 1/2Gal. .216924 - 014909 - 004477 -013541 - 009584 259435 

Qt. .110636 -011160 - 002239 -006770 -904951 «135756 

1/2Gal. .193475 -013021 -004477 -013541 -014464 - 238978 

1/2Gal. .152480 - 017063 -004477 -013541 -015002 . 202563 

Qt. .078414 - 013627 - 002239 - 006770 -006014 - 107064 

Pt. 3.128593 - 012097 -001279 -003869 - 003659 - 149497 

Qt. .132854 -018948 -002239 - 006770 - 006204 -167015 

B.M. 1/2Gal. .167332 ~033919 - 004477 -013541 -012408 +231677 
B.M. Qt. .085837 -015064 -902239 - 006770 -006014 - 115924 


WH.CR a/2;PC. ieaoet.4 -0125239 -000814 -002462 - 003659 - 174888 


(1) Source: RA&PX 232, pp. 4, 9, 29, 36, 41, and 76 
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Table 2 below sets out the margins per point that Borden 


would have enjoyed on its sales to A&P of each of the 

11 private label items when the direct material, processing, 
trailer loading, hauling and truck loading costs for each of 
these items are deducted from their respective prices. A 
weighted margin per point for each of the products and Borden's 


margin on its total sales are also shown in the table. 


PRODUCT & CONTAINER 
HOMO. PAPER GALLON 
: " 1/2 GAL. 
" QUART 
1/2 GAL. 
ig 1/2 GAL. 
. QUART 
1/2 & 1/2 PAPER PINT 
CHOCO. PAPER QUART 
B.M. bg 1/2 GAL. 
B.M. . QUART 
WHIP.CR.” 1/2 PINT 


TOTAL 


RAGPX 66, p.7 
See TABLE A-1 
RA&SPX 232 p. 98 


ZO wow yY 
Seen gt st 


E-D 
RA&PX 232, p. 99, 
PxG 


SUMMARY OF BORDEN COMPANY'S ANTICIPATED PROFIT MARGIN PER POINT 
BEFCRE DELIVERY AND INDIRECT ADMINISTRATIVE AND MARKETING COSTS 
NOT INCLUDED IN UNIT COST CALCULATIONS 

FOR 11 PRIVATE LABEL ITEMS, AT PRICES PROPOSED ON 9/21/65 


A B c D b-4 g 


SUM OF 
ALL COSTS A & P 
THROUGH rvT.L. 
TPOCK PRICE 
“JADING 9/21/65 


MARGIN 
PER 
POINT 


% OF 
TOTAL 
VOLUME 


COST 
PER 
POINT 


PRICE 
PER 
POINT 


POINTS 
PER 
UNIT 


4 $.526247 $.6248 $.131562 $.1562 $.024638 17.03% 


2 - 259435 -3124 129718 -1562 -026482 47.58 


1 - 135756 oh112 «135756 -1712 -035444 8.79 
2 - 238978 2914 -026211 6.91 


-119489 1457 


- 202563 - 2834 - 102632 1417 -039068 


-107064 - 1447 -107064 1447 -937636 


~ 149497 2447 - 149497 - 2447 -095203 


-167015 «4157 -167015 2157 -048685 


- 231677 - 3044 -115839 «1522 -036361 


-115924 1567 -115924 - 1567 -040776 


- 174888 - 2647 -174888 2647 -089812 


100.00% 


Column 8 


WEIGHTED 
MARGIN 
PER 


POINT 


$.004196 
-012600 
-003116 
-001811 
-001664 
- 900662 
-006283 
-000370 
-000996 
-000942 
-001132 


033772 


> 
Ls] 
oe] 
A] 
8 
3 
mn 
re] 
ec 
ee 
we 
tg 
~ 
z 
Q 
on 
° 
% 
fe) 
> 
3 
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The weighted margins set out in Table 2 were determined 

by multiplying the margin for each product by the per- 
centage of Borden's total private label sales accounted for 
by sales of that product. These volume percentages are listed 
in Column G of the table. For example, homogenized milk in 
paper quarts constituted 8.79% of the anticipated private 
label point volume. Multiplying Borden's margin of $.035444 
for this product by 8.79% equals $.003116. This, therefore, ° 
is the increment of average margin per point exclusive of 
delivery and overhead provided by the homogenized paper quart. 
When this same calculation is performed for all eleven items 
displayed in the table, and all increments of average margins 
are summarized, the result is $.033772 weighted average mar- 
gin per point. This overall margin is the margin before the 
deduction of delivery and indirect administrative and market- 
ing costs. The delivery costs per point calculated by 

Mr. Malone on CX54 amount to only $.024050 per point.* Thus 
even if the Malone figures for delivery expense are expected, 
there is a substantial margin of $.009722 left for overhead 
and margin. The indirect general and administrative cost 
applicable to Borden's delivery of private label milk and 


dairy products to A&P was $.0053 per point. Thus, even using 


Calculated by adding the expenses in the lines entitled 
"Delivery Men" and "Delivery Truck" in the column for 
honogenized paper quarts on CX54B. Ags can be observed from 
an examination of CX54B, these costs are merely applied 
thereafter by Mr. Malone on a per point bazis to the other 
products (A&P Finding 486). 
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the delivery expense data on CX54B, we have demonstrated that 
Borden would have earned a profit of $.004422 per point on its 


sales of private label milk to A&P. 


The methodology followed in the construction of Tables 1 
and 2 differs from that employed by Mr. Malone on CX 54B. 
As seen in Table 1 and in the costs studies (RA&PX 232) 
from which it is drawn, costs of material and all of the 
processing functions were determined separately for each 
of the eleven private label items. Mr. Malone relied 


entirely on average costs (A&P Findings 453, 486-92). 


To complete the calculations necessary to determine 


profit, it is now necessary to determine delivery costs. 


Again, there is a distinction in methods employed by 


Mr. Havemeyer and Mr. Malone in their respective calcula- 


tions. 


Mr. Malone had calculated only the average delivery cost 
Borden incurred for all wholesale points (A&P Findings 

453, 486-92, 533). He had not calculated Borden's costs 

for delivery to A&P Stores (Malone Dep. 149-50). His 
calculations are not applicable to A&P, therefore, because 
there is a difference between costs per point of delivery to 
a specific customer and average cost per point of delivery to 
all customers because of differences in volume per delivery, 


and type of service provided (A&P Finding 528). 
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Mr. Havemeyer originally calculated the delivery costs Borden 
could anticipate on its private label proposal to A&P by 
means of Case and Company's wholesale milk delivery time 
standards. While the ruling of the Administrative Law 
Judge concerning the admissibility of the Case and Company's 
time standards makes it impossible to use in these Findings 
the calculation of delivery cost as initially presented, * 
there is ample evidence in the record to calculate the 

cost that the Borden Company could have anticipated if A&P 
accepted the significantly reduced delivery service which 
was an explicit condition of the private label price pro- 


posal (CX 62, CX 75 A-B). 


A method of calculating the specific cost per point of the 
delivery function is given in the official Wisconsin Manual, 


RA&PX 9. This method of calculating delivery cost was pub- 


/ ‘ 
lished by an official agency of the State of Wisconsin, and 


its use in these proceedings is entirely appropriate. As 

the Supreme Court pointed out in Automatic Canteen Co. v.- 
FTC, 346 U.S. 61 (1953), the Commission has maintained that 
"knowledge generally availak:2 to the buyer from published 
data or experience in the trade could be used by [a defendant 
buyer] to make a reasonable showing of his sellers' costs" 
(at 69). 


LOCAL CCAD L LD, 


A&P, of course, reserves its position that this 
evidence was improperly excluded. 
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POI 
Wisconsin is within the same region of the Borden Company 
as the Chicago Metropolitan area. CS 42D states that the 
Borden Company's Central Division includes the Chicago 
Metropolitan Region, the Eastern Iowa - Central Illinois 
Region, the Western Iowa Region and the Wisconsin Region. 
Since Borden found it appropriate to administer these 
regions as part of the same division, it is not unlikely 
that operating conditions within the region will be roughly 
comparable. It is also worth noting that Wisconsin is 
immediately adjacent to the area covered by the private 
label bid (RA&PX 101C). Indeed, Milwaukee, which is the 
city associated by Borden with its Wisconsin Region (CX 42B), 
is far closer to Borden's Zone 1, or the Chicago Metropolitan 
Region, than most of the other communities involved in the 


private label bid. 


Moreover, the Commission's expert, Dr. Lyle Solverson, 


testified that the time requirements for effecting full and 
limited service deliveries "in Chicago would be the same as 
full service in Milwaukee" (Solverson Tr. 1556). Dr. 
Solverson's conclusion is eminently reasonable since there 

is no reason to believe that a dairy deliveryman would 
consume significantly different amounts of time in providing 
the same services in different communities. As Dr. Solverson 
said, “we are considering a defined service, [and a] defined 
tunction that will be performed. We are using a standardized 
unit. We are using a quart as a unit. I would expect that 
it would hold true for a large number of geographical areas" 


(Solverson Tr. 1556). 


544. 
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It is, therefore, entirely appropriate in this case to use 
published data from Wisconsin, especially where that data 
has been published by an official state milk regulatory 
agency for use by dairies, which they “could follow without 
getting in trouble with the Trade Practice Division through 


the resulting discounts" (Solverson Tr. 1578). 


The total cost of a delivery as determined in the 
methodology of RA&PX 9, pp. 4-8, is the sum of the specific 
cost of the delivery plus the common ccst of the delivery. 


The specific cost of the delivery is determined by: 


Calculating the cost per route day. For 
Borden's O'Hare Branch in May, 1965, this 


was $84.14 (RA&PX 232, p. 78). 


Dividing the cost per route day by 480 
minutes [8 hours x 60 minutes (RA&PX 9, 
p. 7)], to obtain cost per minute. For 
Borden's O'Hare Branch in May, 1965, this 


value was $0.17529 ($84.14 + 480). 


Multiplying the cost per route minute by 
the number of serving minutes required. 
The number of serving minutes is determined 


by selecting the table of serving time 
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NOTES 
sd a Oe 


standards appropriate to the type of ser- 
vice provided at the customer stop, and 
selecting the time value indicated by the 


volume of products delivered. 


The number of serving minutes per stop required for grocery 
stores receiving full service is shown in RA&PX 9 for 
volume brackets up to 200 units. Full service time 
requirements for brackets in excess of 200 units are shown 
On RA&GPX 8. The time requirements shown on RA&PX 8 up to 
the 200 volume bracket were taken from RA&PX 9. The higher 
brackets were estimated by Dr. Solverson by using modified 
drop service time as a predictor. The equation used was: 
Full Service Time per delivery in minutes = 2.85 x 1.35 
times Modified Drop Time (RA&PX 8, p. 1). The equation states 
that grocery store full service requires an additional 2.85 
minutes of time per stop beyond that required for modified 
drop service, and that the additional services provided in 
full service ali. require 35% more time per average unit 
delivered than would be required to deliver an equal amount 


of merchandise with modified drop service. 


The serving time standards for grocery stores receiving 
modified drop and drop service are also set out on RA&PX 9. 
The full service, modified drop, and drop service time 
tables in RA&PX 9 and that portion of RA&PX 8 which sets 

out full service times requirements for deliveries of 200 
units and higher are reproduced here for the court's conven- 


ience. 
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TAGLE 1.-—FULL ecavict-- SEZVICE THAT FES Ortivany 
Service time : Service: ime 


in minute, Humber of units in minites 


191-200 


Source: Time studies conilucted by the Wisconsin State Department of Agri- 


culture, Department of Agriculzucal Economics, University of Wisconsin, aud co- 
operating Cairies duniag 1903. This time data is only for retail food stores. 


TABLE 2.—IAODISIEO Ono? SEAVICE—SERVICE THAe PEA DELIVERY 


Service time ae Service time 
Number of units in minutes Number of units sn minutes 


151- 2 
201- 
231- 
301- 
351-4 
401- 
501- 
601- 
. oe 
csc wuseenears => ‘ l- 
Per aang antag 2G! 991-1000 


Source: Timne studies conducted by the Wisconsin State Department of Agri- 


eultuce, Department of Agriculcusal Economics, University of Wisconsin, and co- 
operating Gait23 during 1963. ‘This time data is only for retail food stores. 
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TABLE 3. ~- DROP SERVICE - SERVICE TIME PER STOP 


Service Service 
time in time in 
minutes minutes 


1301-1300 
1401-1500 
1501-1600...... vewveee 
1601-1700 
1701-1800 
1801-1900 
1901-2000 


Source: Time studies conducted by the Wisconsin State Department 
of Agriculture, Department of Agricultural Economics, University 
of Wisconsin, and cooperating dairies during 1963. This time data 
is only for retail food stores. 


No. 
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Time Requirements for Full Service and 
Modified brop Service - 
Grocery Store Wholesale Milk Delivery 


No. of No. of No. of No. of 
Minutes Per Minutes Per Minutes Per Minutes Per 
Delivery Unit Delivery Unit 
(Full (Full (Modi fied (Modified 
of Units Service) ~— Service) 2/ Drop Service) 2 Drop Service) 2/ 


201-250 
251-300 
301-350 
351-400 
401-500 
501-600 
601-700 
701-800 
801-900 
901-1000 


Source (brackets 1-10 through 151-200): Average time data collected from 
Wisconsin Dairies. Source (brackets 201-250 through 901-1000) : Estimated 
by using Modified Drop Service Time as a predictor. The formula used was: 
Full Service Time per delivery in minutes = 2.85 + 1.35 times Modified 
Drop Time (see graph 1). 


No. of Minutes Per Unit = No. of Minutes Per Delivery divided by the 
midpoint of the bracket. 


Source: Average time data collected from Wisconsin Dairies. 
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The number of customers in various classification of 
business, served on the O'Hare regular wholesale routes 
in March 1965 are given on a Borden internal accounting 
record, RA&PX 74. The same record also further categorizes 
grocery store customers by average daily points per delivery. 
Utilizing this record as a source, Mr. Havemeyer developed 
the number of deliveries or stops made by the Borden driver 
On an average route day at O'Hare for each category of grocery 
store customer (RAGPX 232, Bs 77). Me. Havemeyer had also 
determined the number of points delivered per route day to 
each category of customer (RA&PX 232, p. 89, col. B). When 
those delivery figures are divided by the stops per route 
day made to each category of customer, the points per stop 
are developed for A&P and each category of customer (RA&PX 
43, D.. 09, O61. DB). Having determined the points per stop 
for A&P and each category of customer, one need only read 

the serving minutes required to serve that customer from 

State of Wisconsin's time standard tables. The results 

set out below, with all groceries, including A&P, receiv- 

tull service (since the period under review was May 1965, 


was still receiving full service). 
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Points Sales Serving Serving 
Per Points Minutes Minutes 
Route Per Per Per Day 


Customer Class: Day Stop Stop BxE 


Grocery Stores 
A&P Stores 221: 57.52 253.088 


Independent Stores 
Over 300 Pts/Stop : 243 50.44 27.742 
250-299 Pts/Stop 28 37,95 3.795 
200-249 Pts/Stop 101 34.25 15.863 
150-199 Pts/Stop : 149 29.80 25.330 
101-149 Pts/Stop . 119 24.38 23.161 
0-100 Pis/Stop 145 13.65 39.585 


Sub Total, 
Grocery Stores 388.564* 


RA&PX 232, p. 

RA&PX 232, p. 

RA&PX 232, p. 

RA&PX 232, p 

Full Service : 1-200 Points, RA&PX 9, p. 9, Table l 
201-1000 Points, RA&PX 8 


* The total serving minutes per route day required to serve grocery 


store customers is the sum of the serving minutes required for each 
class of customer. 
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As stated above (A&P Finding 545), the second step 
in determining the cost of delivery -according to the pro- 
cedure described in the Wisconsin Manual (RA&PX 9), is the 


te 


determination of the common time. The total common time is 


calculated by subtracting the total number of specific serving 


Minutes for the period from the total available route minutes. 
The total common time is then multiplied by the cost per minute 
to obtain the total common cost. The total common cost is 

in turn divided by the number of deliveries in the period to 


obtain the common cost per delivery. (RA&PX 9, p. 6). 


The total specific serving time per drop required to serve 
A&P and the other grocery store customers was 388.564 

minutes (A&P Finding 548). Borden's wholesale routes 

also served a limited number of schools, restaurants, and 
other non-store customers in addition to A&P and the 

other grocery store customers (RASAP 74). In order to de- 
termine common time, 4b 4a therefore, necessary to first 
determine the specific time required to serve those customers. 
These non-store customers were composed of 8 restaurants 

and delicatessens, 6 institutions, 3 factory cafeterias, 


1 golf club and 24 schools (RA&PX 232, p. 77; RA&PX 74). 


RA&PX 8 and 9 provide no specific ser’ing time standards for 
such non-grocery store stops. RA&PX ll, however, includes, 
on p- 206, a table of serving time standards related to 
volume for "Restaurants, Full Service". A copy of this 


table is reproduced here for the court's convenience. 


552. 


APPENDIX TABLE 4.--Wholesale Fluid Milk Delivery, 
Restaurant Full Service--Service Time 


Number of Units 


i 


AE 


Time Studies Conducted by the Wisconsin 
State Department of Agriculture and the Department of 
Agricultural Economics, The University of Wisconsin, 


Source: 
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Per Delivery 


1° 5 e 
G- 10 
ll- 15 
16- 20 
21- 30 


401-450 
451-500 


from 1963 to 1965. 


The specific service time per average route required to 


service Borden's non-store customers at O'Hare may be 


calculated by noting that: 


schools received an average of 369 points per 


delivery (RA&PX 232, p. 


the specific serving time for institutions 


receiving 351-400 units per delivery is 34.0 


minutes (A&P Finding 551). 


Service Time in Minutes 


6.37: 
7.79 
8.50 
9.32 
10.47 
11.51 
13.00 
14.00 
15.00 
16.00 
17.00 
18.00 
19.50 
21.50 
23.25 
25.00 
27.50 
30.00 
32.00 
34.00 
36.00 
37.50 


85). 
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the O'Hare wholesale route served an average of 
1.0 school delivery per route day [120 school stops 
per week divided by 120 route days per week (RA&PX 
232, p. 77)]. Therefore, 34.0 minutes on the 


average route day was spent serving schools. 


the average volume per delivery to non-stores other 


than schools was 198 points. (RA&PX 232, p. 85). 


the specific service time for institutions receiving 


176 to 200 units per delivery is 25.000 minutes. 


the O'Hare wholesale routes served an average of 
-87 other non-store stops per route day, determined 


as follows: 


Restaurants and delicatessens 48 stops per week 
Institutions 36 stops per week 
Factory cafeterias 15 stops per week 
Golf clubs stops per week 
Total 104 stops per week 
104 stops per week + 120 route 
days per week = 87 stops per week 
RAGPX 232, B. 17). 
g. the average route day therefore spent 21.75 serving 
minutes (.87 x 25.00) on non-stores other than 


schools. 
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the total serving time per route day spent on all 


non-store customers was thus 55.75 minutes. {34.0 


(A&P Finding 552c) + 21.75 (A&P Finding 552g)]. 


The serving time per route day for grocery stores [388.564 min. 
(A&P Finding 548)] plus the serving time per route day for 
non-store customers [55.75 min. (A&P Finding 552h)] gives the 


total specific serving minutes per route day of 444.314. 


The total cost of specific serving time was therefore 

$77.88 [444.314 minutes (A&P Finding 553) x $.17529 per 
minute (A&P Finding 545b)]. The total common cost per route 
day is then obtained by subtracting this total specific cost 
from the total cost per route day, $84.14 [A&P Finding 545a]. 


The result is a total common cost of $6.26. 


The average wholesale route in Borden's O'Hare Branch in 
1°65 served 12.07 deliveries per day to all customers 
(RASPX 232, p. 89, Col. A). The common cost per delivery 


was therefore $.518641 ($6.26 = 12.07). 


We are now in a position to calculate Borden's 

cost of delivery to A&P of both its Borden and privaie 

label products under the lim:.ted gervice conditions provided 
for both the private label (CX 62, 75) and the Borden label 
products (RA&PX 66). It is therefore necessary to consider 


the entire volume of products delivered to A&P stores in 
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calculating the cost per point which Borden would expect to incur 


for delivery of private label because the delivery time 


required per unit is dependent on the total product delivered. 


The limited service to be provided to A&P under the provisions 
of the private label agreement (Cx 62, 75) would correspond 

to drop service as defined by Dr. Solverson provided Borden 
undertook to make deliveries only to the receiving door 

of the A&P store, as authorized on CX 75A (Solverson Tr. 1558). 
If A&P was entitled to insist on delivery into a refrigerated 
storage box, then the service might be regarded as modified 
drop (Solverson Tr. 1559). Dr. Solverson acknowledged, on 
cross-examination, however, that the definition of drop 
service found on page 3 of the Wisconsin Manual (RA&PX 9) would 
allow the product to be put in a back room of the store 
(Solverson Tr.1584-85). He further admitted that there - 
would not be an appreciable increase in delivery time required 
over that entailed in dropping the product on the dock if 

the product were instead moved into a storage room at 

the same level as the receiving dock (Solverson Tr. 1586). 
This requirement was, in fact, imposed by Borden if its 
drivers were to place the product in a storage room. As 
Borden expressed it, the refrigerated storage box was required 
to be one “that can be entered directly from a platform or 
ground level location and into which dairy products can be 


conveniently stocked." (Cx 7SA, % 5(c), emphasis added). 


CQ0EL6 
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Despite Dr. Solverson's testimony, therefore, that 

the delivery services to be provided A&P under the private 
label arrangement constituted modified drop services, as 
that term is used in the Wisconsin Manual (RA&PX 9) and 

in Dr. Solverson's chart (RA&PX 8) (Solverson Tr. 1557-58), 
his own testimony and the definition found on page 3 of the 
Wisconsin Manual indicate that A&P was, in fact, to receive 


only drop service. 


This conclusion is bolstered by Mr. Pergler's testimony 

that Borden was able to reduce the number of regular whole- 
sale routes at the O'Hare Branch from 20 to 13 routes after 
the initiation of the private label program with A&P (Pergler 
Tr. 5639). This is a reduction of 35% in the time required 
to serve all customers. Since sales to A&P on store routes 
operated out of Borden's O'Hare Branch were about 60% of 
Borden's total O'Hare store route sales [cf. RA&PX 233, 

p. 8, line 8, which states that A&P purchased 1,025,549 points 
(col. 1) out of total sales on the O'Hare store routes of 
1,696,733 (col. J2)], and since all the other customers 
continued to receive full service (Pergler Tr. 5651), the 
reduction in the time required by Borden drivers to serve 
A&P was on the order of 58% (35% + 60%). This substantial 
saving in serving time indicates that Borden provided only 


drop service to A&P rather than modified drop service. 


We can confirm that such a reduction is equivalent to the 


receipt by A&P of only drop service delivery by comparing 
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the serving time required to serve A&P on the assumption that 
it was receiving drop service with the time required to provide 


it with full service. This calculation can be made as follows: 


(1) Route Minutes per week = 8 Hours x 60 Min. 
x 6 days = 2,880.00 Min. 


(2) Common min. per route per week: 
6 days x 35.686 common min. per day* 214.12 Min. 


(3) Available Specific Serving time per route 
week (1) = (2)] = 2,665.88 Min. 


(4) Total Serving time per week [20 wholesale 
routes operated 5th period 1965 (RA&PX 74) 
x 2,665.88 min. ] =55,047.60 Min. 


Serving time required to serve non-A&P 
customers: 


a) Total Serving time/day [Total Route Time 
Less Common Time] 


(480.-35.686) = 444,314 min. 


Less: A&P Serving time 
(Full Service)= 253.088 
(A&P Finding 548) 


Non-A&P Serving time/day 
((a) - (b)] 191.226 min. 


Non-A&P Time per route 
week 
[191.226 min. /day 
x 6 days/week] 
1,147.356 min. 


The total common time per route day is determined by sub- 
tracting the total specific serving time of 444.314 minutes 
per route day (A&P Finding 553) from the 480 minutes in 

a single day (RA&PX 9), pp. 6, 7). 
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e) Total serving time per week required 
to serve non-A&P customers 
[20 routes x 1,147.356] 22;947.210 


Total Serving time per week after the 
introduction of the private label program 
[2,665.88 min. per route x 13 routes] = 35,780.940 min. 


Serving time necessary to Serve A&P after 
Private Label Program Was Instituted 


[(6) - (5e)]* 12,833.820 min. 


A&P deliveries per week 
4.4 per day (RA&PX 232, p. 89) 
x 6 days x 20 routes . 528 per 


week 


(9) Average serving minutes per A&P 
Delivery [(12) + (13)] 24.306 min. 


This calculated figure of 24..06 serving minutes as the 


specific time required to serve A&P compares well with the 


figure of 20.750 serving minutes obtained directly from the drop 


service table in the Wisconsin manual for A&P's volume bracket, 
501-550 (RAGSPX 9, p. 10). It is far less than the 40.50 
minutes one would obtain if A&P had received modified drop 


service. (RA&PX 9, p. 9). 


Further confirmation that A&P received only drop service 

can be obtained by reducing the full service time, required 

to serve A&P, 57.52 minutes (RA&PX 8) by the 58% saving 

in time achieved by Borden in serving A&P (A&P Finding 559). 
58% of 57.52 is 28.36. When this is subtracted from 57.52, 

the estimated time required to serve A&P will be found to be 


23.16 minutes, again very close to the drop service time 


Since the only change in service was that to A&P, the time 
needed to serve the other customers remains unchanged. 

Thus the time spent serving A&P can be obtained by subtracting 
the time previously required to serve the non-A&P customers 
from the total serving time required after the introduction of 
the private label program. 
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obtained from the Wisconsin Manual. 


The determination of Borden's anticipated cost of 


providing drop service delivery to A&P, as defined in RA&PX 9, 


is as follows: 


a. common cost per delivery $ .518641 
(A&P Finding 555) 


b. specific cost per delivery 
[20.75 minutes (RA&PX 9, p. 10, 
301-550 units) x $.17529 
(A&P Finding 545b) ] $ 3.637268 


total cost per delivery 
(a + b) $ 4.155909 


delivery cost per point - 008270 

{[$4.155909 # 502.5 (A&P 

Finding 548) ] 
If Borden succeeded in reducing its delivery services to A&P 
only to the level described in RA&PX 9 as modified drop 
service, Borden could have anticipated a delivery cost per 
point to A&P of $.015160, calculated as follows: 

common cost per delivery -518641 

(A&P Finding 555) 

specific cost per delivery [40.50 

minutes (RA&PX 9, p. 9, table 2, 

501-600 units) x $.17529 (A&P 

Finding 545b) ] $ 7.099245 

total cost per delivery (a + b) $ 7.617886 

delivery cost per point 


i$7.617886 + 502.5 (AGP 
Finding 548) ] -015160 
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The modified drop cost per delivery of $.015160 is,quite 
clearly, the highest cost that Borden would have incurred 

in serving A&P under the private label arrangement. Even 

this figure, however, is far below the average figure of 

$.02450 per point Ca. ulated by Mr. Malone on CX 54B (A&P Finding 
532). The delivery costs set out on CX 54B are three times the 
$.008270 cost of providing drop service to A&P (A&P Finding 
563); twice the Haskins & Sells calculation of $.011807 per 
point (CX 4); and almost one cent per point higher than Borden's 
costs if A&P were receiving the equivalent of modified drop 
service (A&P Finding 564). Whatever standard is applied, 
therefore, the Malone figures on CX 54B cannot be held to be 


applicable to Borden's actual costs of doing business with A&P. 


The criticisms directed by Complaint Counsel against 
Mr. Havemeyer's calculation of the physical delivery costs 


(c.C. Br. pp. 48-68) are both unfounded and trivial. 


Complaint Counsel protest Mr. Havemeyer's calculation of 
delivery expenses, claiming that he omitted supervisory 
expense and building expense (c.Cc. Br. 49-51) and that he 
improperly deducted $2,500 in travel expenses and “other 
expenses" (C.C. Br. 51-52). The claim that supervisory 

and building expenses have been improperly excluded is 
simply not warranted by the record. Mr. Havemeyer used the 


Borden ledger for O'Hare delivery expenses (RA&PX 71, 
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location 723, account 23) to determine the physical delivery 
cost. He did not create those expenses out of whole cloth. 
Complaint Counsel point to no other ledgers or ledger entries 
which Mr. Havemeyer omitted from his calculations. They have not 
demonstrated that anything was omitted or, if it was, that 


it was substantial enough to be significant. 


Complaint Counsel's argument about travel and other 

expenses is also unfounded. They do not really dispute 

Mr. Havemeyer's assertion that travel expense does not apply 
to routemen (C.C. Br. 51), but confine themselves to the 
observation that a third of the travel expense account 
represents Mr. Pergler's travel (C.C. Br. 52). Likewise, 
they claim that only a portion of the $2,000 included by 
Borden under “other expenses", namely $599, has been shown to 


be not applicable to A&P (C.C. Br. 52-53). 


If we were to add back the remaining $1,400 of "other 

expenses" and the third of travel expenses applicable 

to Mr. Pergler, about $950, we would increase Borden's delivery 
expense account by some $2,300 out of a total expense of 
$38,000 taken by Mr. Havemeyer from Borden's delivery expense 
records (RA&PX 232, p.78). This would result in an increase 

of only 6% in Mr. liavemeyer's calculation of all delivery 

costs per route day except automotive. Thus this expense 


would be increased by only $4.02, from $67.94 (RA&PX 232, p.78) 
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to $71.96. The total cost per route day, including automotive 


expense, would be increased by a lik» amount from $84.17 
(RAGPX 232, p. 78) to $88.19. This -s an increase of less than 


5%. 


An increase in Borden's delivery costs by 5% would, of course, 
result in a corresponding 5% increase in Mr. Havemeyer's 
determination of Borden's costs to deliver to A&P. Such 

an increase, however, would still leave his calculation of 

the physical delivery expenses a long way below Mr. Malone's 


bloated figures. 


Complaint Counsel also criticize Mr. Havemeyer's determination 

of Borden's automative expenses, complaining that he should 

have used Borden's O'Hare records for that purpose in lieu 

of Borden's expenses for this activity in the Chicago 

Metropolitan Region. The use of the records they prefer 

would increase the automative expense from $16.20 per day to $18.90 


(c.Cc. Br. 54), an obviously insignificant amount. 


Mr. Havemeyer explained that it was preferable to use 
expenses for the entire metropolitan region where he could 
get them (Havemeyer Tr. 7623). This is especially the case 
with automative expenses because trucks are transferred 
from branch to branch in the dairy business (Havemeyer Tr. 
7628). In the light of the purpose of Mr. Havemeyer's 


study, namely to determine the cost to Borden of serving 
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A&P stores throughout the Chicago Metropolitan Region, 
it is obviously desirable to use regional data where they 


are available. 


Moreover, even if we were to add this difference in automative 
costs of $2.70 to the $4.02 Complaint Counsel urge should be 
added to the other delivery costs (A&P Finding 569), we 

would increase the total cost per route day by only $6.72 

or by less than 8% of the $84.14 calculated by Mr. Ha™-ineyer 
(RA&PX 232, p. 78). Such a increase would still leave 

Mr. Havemeyer's calculation of the physical delivery costs a 


far cry from Mr. Malone's estimates. 


Complaint Counsel, totally ignoring the Wisconsin Manual 
(RA&PX 9), which was co-authored by their own expert, 

Dr. Lyle Solverson, claim that driver commissions cannot be 
allocated on a time basis, but must be allocated equally on a 


per point basis (C.C. Br. 56-69). This argument is without 


merit (see A&P Findings 646-648 infra). 


Complaint Counsel also argue that automative expense 
cannot be allocated on a time basis (C.C. Br. 59-60). fThis 


argument is likewise erreneous (see A&P Finding 645). 


Complaint Counsel's objection to Mr. Havemeyer's determination 
of the sales figures for schools, A&P and other non-store 
customers (C.C. Br. 60-63) is also untenable. They 


object because Mr. Havemeyer was forced to use data from three 
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different time periods in making this calculation. There 
was, however, no alternative, and Complaint Counsel 
propose none. As Mr. Havemeyer explained, he would, of 
course, have preferred to use all data from the same month, 
but he was required to use data from March 1965 to March 
1966 because he could not obtain complete records for May 
1965 (Havemeyer Tr. 8162). To penalize A&P because Borden's 
records were no longer available, nine years after the fact, 


would be to deny A&P due process. 


pon 


Moreover, it appears that the unavailability of more accurate 
records worked to A&P's disadvantage. As Complaint Counsel 
correctly point out, Mr. Havemeyer's ‘calculation of Borden's 
sales to A&P rests upon his calculation of the sales to 

all other customers since tne A&P sales were the residue 


after the sales to all other customers were subtracted from 


Borden's total ‘sales (C.c. Br. 64). The figure that Mr. 


Havemeyer determined for the average sales to A&P, 502.5 points per 
delivery (A&P Finding 548) is almost ten percent below the 

547 points per delivery Borden states it sold to A&P in 

Chicago in 1965 (CX 23E). Such an understatement of A&P's 

average volume, of course, results in a significant over~ 


statement of Borden's delivery costs to A&P. 


Complaint Counsel's attack on Mr. Havemeyer's calculation 

of the average points per case delivered to A&P and the other 
complaint customers is without merit. These calculations were 
the considered judgment of an expert in the dairy industry 


(A&P Findings 12u-125, Volume I, pp- 127-130). In any 
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event, with the exclusion of the Case and Company time 
standards, the number of cases per delivery have not 

been used in our findings in calculating the delivery costs. 
The delivery costs are now determined in the manner specified 
in the Wisconsin Manual on the basis of cost per delivery, 

and that cost is in turn divided by the points per delivery to 
obtain a delivery cost per point (see A&P Findings 545-564). 


Thus, points per case is not used. 


The physical delivery costs incurred by Borden are those 
set out in A&P Finding 563. The highest conceivable costs 
are those given in A&P Finding 564. These costs should be 
accepted and the Malone estimates rejected. 


8. Indirect Marketing, General 
and Administrative Costs 


The indirect general and administrative cost applicable 


” to Borden's delivery of private label milk and dairy 


products to A&P was $.0053 per point (RA&PX 140; RA&PX 232, 
pp. 90, 96). 


RA&PX 140 is a flow chart which demonstrates the manner 

in which Mr. Havemeyer determined the indirect marketing, 
general and administrative cost per point (Havemeyer Tr. 7360). 
Mr. Havemeyer began with the average cost per point determined 
by Mr. Malone on CX 54B for the indirect marketing costs 
(Havemeyer Tr. 7361, 7711). As Complaint Counsel recognize 


[C.C. Finding 9(g)(i)], Mr. Malone made no effort in 
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preparing CX 54B to accurately reflect these overhead 

costs. Moreover, Mr. Malone testified that many of the items 
entered on CX 54B in the section devoted to overhead and burden 
costs were not applicable to the sales of private label milk 

to A&P. In particular, he stated that local and national 
advertising expense, general sales overhead and merchandising 


expense were not applicable to A&P (Malone Dep. 249). 


Complaint Counsel protest that Mr. Malone's “average 

figures" (C.C. Br. 71) cannot be accepted as representative 
of Borden's expenses in the area covered by A&P's Chicago 
unit (C.C. Br. 71). Mr. Havemeyer, however, while fully 
aware of the deficiences in Mr. Malone's calculations, as 
manifested by the numerous modifications he made in them, had 
no other record to which he could go to determine many of 


these indirect expenses (Havemeyer Tr. 8146) 


The total indirect narketing cost calculated by Mr. Malone 
was $.0151 per point (Havemeyer Tr. 7360; RA&PX 140; 

RA&PX 232, p- 90). Mr. Malone's calculation of the 
indirect expenses on CX 54B is broken down into several 
segments (Havemeyer Tr. 7360-61; CX 54B). Some of those 
sub-expense items, namely those for local and national 
advertising, merchandising and "other income and deduction 


expenses" were not applicable to the private label business 


at all (Havemeyer Tr. 7360-61). These expense categories 


totalled $.0037 (Havemeyer Tr. 7361; RAGPX 140; RA&PX 232, 
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P- 90; CX 54B). Subtracting the $.0037 from Mr. Malone's 
figure of $.0151, one obtains $.0114 as the cost of indirect 
activities which are in whole or in part applicable to Borden's 
private label business with A&P (Havemeyer Tr. 7361, 7715; 
RA&PX 140; RA&PX 232, p. 90). 


Only a portion of the remaining $.0114 is applicable to the 
private label business. The remaining $.0014 is composed 
of four expenses on CX 54B, namély branch clerical, credit 
and collection, general sales overhead and other delivery 
expenses (Havemeyer Tr. 7361, 7715; RA&PX 140; RA&PX 232, 
p, 90). 


Mr. Havemeyer determined that only 75% of the 

per point branch clerical expense was chargeable against 

the private label business (Havemeyer Tr. 7361-62). In 
reaching this conclusion, Mr. Havemeyer distributed the branch 
clerical costs on the basis of delivery tickets processsed 
and the proportion of line items used for private label 

(RA&PX 232, p. 91; Havemeyer Tr. 7361-62). Allocation of the 
branch clerical expense was made on the basis of delivery 
tickets since one of the significant functions of branch 
clerical activity is the handling of delivery tickets 


(Havemeyer Tr. 7716). 
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To determine the percentage of the branch clerical 

expense to be charged against the private label program, 

Mr. Havemeyer first obtained the information from a Borden 
record introduced as CX 42D that A&P's sales accounted for 
55.7% of Borden's wholesale route sales in the Chicago 
Metropolitan Region (Havemeyer Tr. 7717; RA&PX 232, p. 91; 

CX 42D). Mr. Havemeyer then made an analysis of Borden's 
biliings to A&P in Chicago and suburbs for the months of 

May and September, 1965 and determined that the 11 private 
label items would account for 75% of A&P's total purchases 
from Borden (Havemeyer Tr. 7717-18). Mr. Havemeyer selected 
May and September for this analysis because they are reasonably 
representative months (Havemeyer Tr. 7719-20). From an 
examination of these same billings Mr. Havemeyer also ntoed 
that A&P's 11 private label items required only 11 out of the 
38 line codes required for billing (Havemeyer Tr. 7721; RAGPX 


232, 6. 31). 


Finally, Mr. Havemeyer determined that 30% of Borden's total 
deliveries at O'Hare were made to A&P stores (Havemeyer 


Tr. 7722-29; RA&PX 232, p. 92). 


Having determined from Borden's records that sales to 
A&P accounted ior 55.7% of Borden's total wholesale 


route sales in the Chicago Metropolitan Region and having further 
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determined that 75% of A&P's purchases were of items covered 
by the private label program, Mr. Havemeyer multiplied these 
two percentages together to determine that 41.8% of Borden's 
total wholesale route sales could be expected to be made in 
private label (Havemeyer Tr. 7729-30; RA&PX 232, Pp. 91). 
Having also determined that only 30% of the total number of 
deliveries were to A&P stores and, furthermore, that only 
11/38s of the number of line items processed on the Borden 
bitiass to A&P were for private label items, Mr. Havemeyer 
multiplied the 30% by 11/38s to determine that 8.7% of Borden's 
total clerical costs would be incurred in connection with 
Sales of private label milk and dairy products to A&P 


(Havemeyer Tr. 7730; RA&PX eae, 0. 32), 


Thus, Mr. Havemeyer determined that, whereas sales of 
private label milk to A&P could be expected to account 

for 41.8% of Borden's total wholesale route Sales, only 8.7% 
of total branch clerical costs would be expended on behalf 
of the private label items. The branch clerical cost for 
private label products is thus only 1/5 of the cost one would 
expect if these costs were allocated on a per point basis. 
Dividing 8.7 by 41.8, Mr. Havemeyer determined that the 
Proportion of branch clerical expense required for private 
label items was Only 20.8% of that required for all items 
(Havemeyer Tr. 7730; RA&PX 232, P. 91). He rounded this 


figure up to 25% (Havemeyer Tr. 7730; RA&PX 232, Pp. 91). 
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590. Complaint Counsel claim that Mr. Havemeyer's method of 
allocating the branch clerical expenses was inappropriate 
because clerical costs are not related solely to the delivery 
ticket. Their criticisms are without merit. As we point 
out within, Mr. Havemeyer's analysis of the branch clerical 
expenses is appropriate. If anything, it over charges A&P 


(see A&P Findings 685-688 infra). 


Mr. Havemeyer allocated the credit and collection expense 

in the same manner as the branch clerical (Havemeyer Tr. 7737). 
Although complaint counsel did not cross examine Mr. Havemeyer 
about his reliance on this process for determining the 

proper method of allocating credit and collection expense 


other than to point out that a substantial number of customers 


were cash customers, they now claim, without the benefit 


of record evidence, that Mr. Havemeyer's allocation was improper 
(Havemeyer Tr. 7737). There is no basis for their argument. 

Mr. Havemeyer, whose credentials to offer expert testimony 

on the question of the proper allocation of costs in the 

dairy industry are outstanding (A&P Findings 120-125, Volume I, 
pp. 127-130), presented testimony which was uncontradicted 

about the proper method to allocate such expense. That 
testimony must be accepted in the absence of some record 


basis for its rejection. 
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Mr. Havemeyer determined that 90% of the general 

sales overhead expense included by Mr. Malone in CX 54B would 
not be applicable to the private label program. We note 

at the outset that Mr. Malone testified that none of it would 
be applicable (Malone Dep. 249). In reaching his determination 
that only 10% of general saies overhead would be applicable 

to the private label program, Mr. Havemeyer began with the 
expense incurred by Borden in Wisconsin for this activity, 

as calculated on CX 4 (Havemeyer Tr. 7740). Mr. Havemeyer 
divided the general sales expense applicable to private label 
by four million points, four million points being the volume of 
aordants sales to A&P in the Chicago Metropolitan and 

Eastern Iowa~Central Illinois Region. Mr. Havemeyer had 
cbtained these figures from CX 42D. In this way Mr. Havemeyer 
obtained a cost per point of $.00028 as the general sales 
overhead applicable to the private label program (Havemeyer Tr. 
7740). This $.0028 figure is only 8% of the $.0035 which 

Mr. Malone calculated as the average cost per point for the 
general sales overhead on CX 54B (Havemeyer Tr. 7746). 

Mr. Havemeyer rounded the 8% up to 10% and thus determined 
that 90% of the sales overhead per point calculated by 

Mr. Malone would not be applicable to the private label 


program (Havemeyer Tr. 7747). 
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Complaint Counsel protest that Mr. Havemeyer's calculations 
are invalid because he has mixed sales and expenses from 
different areas and time periods (C.C. Br. 78-79). 

Mr. Havemeyer explained that it was valid to apply the over- 
head selling expenses determined for private label by Haskins 
& Sells for Borden's Wisconsin region to the Chicago region 
because such expense is a fixed one. It does not increase 

or decrease proportionately with volume of sales. In 

other words, one would expect that Borden would spend 

$1,135 in overhead selling expenses in connection with private 
label products whether "a lot or a little" is sold (Havemeyer 


Tr. 8145-46). 


Mr. Havemeyer determined that 95% of “other delivery costs" 
were not allocable to the private label program (Havemeyer 
Tr. 7363; RA&SPX 140; RA&PX 232, p. 90). Mr. Havemeyer had 
pointed out that product waste and petty cash disbursements 
comprised the other delivery costs included by Mr. Malone 


on CX 54B (Havemeyer Tr. 7363). 


Complaint Counsel now object to Mr. Havemeyer's treatment 
of other delivery costs because they claim that there is 

no information as to what is represented by "other delivery 
cost" in CX 54B (C.C. Br. 81). Mr. Havemeyer gave his 


professional judgment, however, that Mr. Malone's other 
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delivery costs were made up entirely of product waste and petty 
cash disbursements. Complaint Counsel have come forward 
with no evidence that he is wrong. Mr. Malone is dead and 


unable to tell anyone what he included in other delivery costs. 


Complaint Counsel also dispute Mr. Havemeyer's consideration 


of the product waste and petty cash expenditures (C. C. 
Finding 9g, 8, 9). Their complaints are without merit 


(see A&P Findings 705-716, and 723, 724, infra). 


Mr. Havemeyer's calculation of the indirect marketing 
and administrative cost per point is reliable and should 


be accepted. 
9. Conclusion 


598. Mr. Havemeyer's analysis has demonstrated that the so-called 
Malone study, CX 54B, is totally inapplicable to the 
private label program. His analysis has also demonstrated 
that Borden would have made substantial profits on sales 
of private label milk and dairy products to A&P. A summary 
of the profit to be anticipated by Borden under its private 


label program with A&P is as follows: 
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Margin Per Point Before Delivery and G.S.&A. 
(A&P Finding 535, Table 2) $.033772 


Delivery cost Per Point Drop Service 
(A&P Finding 563) $.008270 


Applicable Indirect Costs Per Point -00530 -013570 
(RAGPX 232, p. 90) 


Profit Per Point, Drop Service $.020202 
Price Per Point (RA&PX 232, Column H) ~ 1635 


% Profit, Drop Service Delivery 
($.020202 + $.1635) 12.36% 


On the assumption that A&P received modified drop 
service, the profit that Borden could have anticipated on private 
label milk and dairy products to A&P can be determined as follows: 
Margin Per Point Delivery and G.S.&A $ .033772 

(A&P Finding 535, Table 2) 
Delivery Cost Per Point Modified Drop Service $.015160 

(A&P Finding 564) 


Applicable Indirect Costs Per Point .00530 .020460 
(RAGPX 232, p. 90) 


Profit Per Point, Modified Drop Service ~013312 
Price Per Point (RA&PX 232, Column H) «1635 


% Profit, Modified Drop Service 
($.013312 *# $.1635) 8.14% 


Borden could have anticipated making a 12.36% profit 
on its private label sales to A&P (or-at the worse 8.14% if it 
was providing modified drop service to AGP). This is a very 
substantial profit and compares very favorably with Borden's 
overall profit in 1965 of 3.65% (Havemeyer Tr. 7369). Borden's 


profit on private label sales to A&P is also far in excess of 


the net profit of 3.77% earned by all companies in the dairy 


industry in 1965 (Havemeyer Tr. 7369). 
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The inescapable conclusion is that Borden could have 


anticipated earning a substantial profit on its private 


label sales of milk and dairy products to A&P in 1965. The - 


Malone studies on CX 54B are totally unreliable, therefore, 


and should be rejected. 


602. 
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THE CASE AND COMPANY ILLINOIS ("O'HARE") 
COST STUDY DEMONSTRATES THAT THE LOWER 
PRICES BORDEN CHARGED A&P IN COMPARISON 
WITH BORDEN'S PRICES TO THE 28 ALLEGEDLY 
INJURED GROCERY STORE CUSTOMERS ON THE 
O'HARE BRANCH WERE JUSTIFIED BY THE 
LOWER COSTS INCURRED 8Y BORDEN IN 


ee 2 eee eee 


Introduction 


Mr. Havemeyer undertook a study of Borden's costs in 

March 1966 of serving A&P and its cost of serving 

each of the Borden customers jdentified on CX 183, the O'Hare 
Branch allegedly injured customers (Havemeyer Tr. 8192). 
RASPX 155 is a listing of the underlying documents used by 
Mr. Havemeyer in this study (Havemeye™ “r. 8192-93). The 
purpose of this study was to determine whether the difference 
in net price charged to A&P and to each of the allegedly in- 
jured customers was equalled or exceeded by a difference in 
the cost of service. The price differential was determined 
and there was then subtracted from it the difference between 
the cost of serving A&P and the cost of serving the customer 


whose price and cost were being compared with A&P's (Havemeyer 


Tr. 8194). 


Two types of comparisons were performed. In the first 
comparison, A&P's purchases of private label items only 
were compared against all of the milk and dairy purchases 
by the allegedly injured customers from Borden. In the 


gecond comparison, all of A&P's purchases from Borden 
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were compared against all of the purchases by the al- 
legedly injured customers from Borden (Havemeyer Tr. 
8195). This second comparison is more meaningful, since 
it compares like against like. The first comparison was 
prepared by Mr. Havemeyer for the sole purpose of re- 
sponding to the "price discrimination" (set out in 

CX 183A-D) which Complaint Counsel allege was suffered 
by Borden's non-A&P customers on the O'Hare Branch. 

That exhibit sets out the discount A&P received from 
Borden list prices on only the 11 private label items 
purchased (Bitting Tr. 4770, 4812). On the other hand, 
the discount which is set out for the non-A&P customers 
is a discount which those customers received on all of 
their purchases from Borden taken tovether (Bitting Tr. 


4756, 4812). 


604. RA&PX 158 is a flow chart which shows the manner in 
which Case and Company arrived at its conclusions 
with respect to the comparative price and cost dif- 
ferences (Havemeyer Tr. 8199). The flow chart in- 
dicates that the ultimate conclusion as to justification 
was based upon a comparison of differences, namely the 
difference in discount per point received by A&P and 


by the allegedly injured customer and the difference 


in Borden's cost per point of serving A&P and of serving 


each of these custome:: (Havemeyer Tr. 8199). 
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The elements of the marketing cost considered by Mr. 
Havemeyer in his cost study were broken down into several 


functions. These functions are truck loading, physical 


delivery, branch clerical, product waste, branch selling, 


Borden Label advertising, Borden Label merchandising and 
overhead costs (Havemeyer Tr. 8200; RA&PX 158). The cost 
per point to perform each of these functions was determined 
for A&P and for eack of the allegedly injured customers 
(Havemeyer Tr. 8200; RA&PX 158). The costs per point of 
performing these functions were added together to determine 
a total cost per point for A&P ana for each allegedly in- 
jured customer, and these two costs were subtracted one from 
the other, to arrive at a difference in marketing cost per 
point between A&P and each allegedly injured customer. 
(Havemeyer Tr. 8200; RA&PX 158). The difference in dis- 
count per point from list price received by A&P and by 

each allegedly injured customer was then determined (Have- 
meyer Tr. 8200; RA&PX 158). The difference in discount was 
then compared against the difference in cost in order to 
determine whether or not the price charged to A&P was jus- 
tified by the lower costs of serving A&P (Havemeyer Tr. 
8200; RA&PX 158). RA&PX 159 is an illustration of the cost 
and price comparison performed by Case and Company for A&P 
and one of the allegedly injured customers, Mayfair Foods 


(Havemeyer Tr. 8202). 


The cost and discount studies are contained in RA&PX 


170-179 (Havemeyer Tr. 8233, 8253-54). The results of 
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Mr. Havemeyer's study are also found in RA&PX 233. The 
studies were conducted for all of the allegedly injured 


customers on the O'Hare Branch in the same manner 


(Havemeyer Tr. 8234).* 


Complaint Counsel criticize Mr. Havemeyer's study on 
the grounds that only one month's record of one account 
was examined, and that there was no study made to de- 
termine that the expenses included in the calculations 
are either typical or complete (e.g., C.C. Br. 167). 

In selecting March 1966, Mr. Havemeyer was doing no 


more than responding to Complaint Counsel's selection 


Initially, eight of the larger allegedly injured) 
customers were chosen, for slightly more detailed 
analysis (Havemeyer Tr. 8234). For each of those 
eight customers, Case and Company determined the 
specific details of their deliveries from entries 
in route books. For the remaining 20 customers, 
which were the small customers among the group of 
allegedly disfavored customers, Case and Company 
used average figures for three functions involved 
in the studies, namely, dollars per point of mer- 
chandise delivered, points per case delivered and 
the percent of merchandise delivered in glass 
(Havemeyer Tr. 8235-36). Subsequently, studies 
RA&PX 201A-U and RA&PX 202A-T were prepared in 
which the specific details of all necessary data 
were determined individually for all 28 customers 
(Havemeyer Tr. 8960-62). In the final revised 
exhibit, RA&PX 233, which contains one copy of, 
or a revision of, each page in RA&PX 170-179 
(exclusive of underlying source documents), and 
also revisions of each other exhibit relating 

to the O'Hare study which were changed as a re- 
sult of the revisions made in that final exhibit, 
the details of all necessary data were likewise 
separately calculated for all 28 customers. (See 
RA& 'X 233, p. 69.) 


A&P PROPOSED FINDINGS OF FACT 


are OO . 
vw" ~664- 


of March 1966 to represent the alleged price dis- 
criminations (CX 183 C-D). If this criticism is 

sound, it is at least as sound when directed to 
Complaint Counsel's Exhibit CX 183 A-D. Furthermore , 
the Case and Company study was a good faith effort 

made by a reputable management consulting firm with 
substantial experience in the dairy industry. Five 
thousand man hours were spent examining records and 
preparing the study at a cost of $125,000 (Havemeyer 

Tr. 9144). Mr. Havemeyer instructed the staff who 
assisted him in the preparation of his studies to 

be alert for transfers into and out of accounts and 

to watch for functional expenses which were apparently 
unaccounted for in the Borden records (Havemeyer Tr. 
7520). The Case and Company staff examined the Borden 
Company records with the objective of assuring them- 
selves that the amounts entered in an account accurately 
reflected Borden's expenses (Havemeyer fr. 7520). In 
their review of Borden's records, Case and Company per- 
sonnel sought corroboration and support for the account 
data as a general matter (Havemeyer Tr. 7598). In many 
instances discussed throughout these findings, Mr. Have- 
meyer made adjustments to Borden's data which were ad~ 
verse to A&P's position. The data on which Case and 
Company relied was, under all of the circumstances, suf- 


ficient to support its conclusions. 
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2. Truck Loading Costs 


RA&PX 160 is a flow chart which indicates the general 
procedure followed in determining the truck loading 
cost (Havemeyer Tr. 8206-8207). In essence, the 
determination of the “truck lcading costs consisted 


of first determining the amount of money spent on 


truck loading, allocating that expense among several 


categories of sales, based on the percentage of total 
sales in each category, and then dividing the truck 
loading expense allocated to the regular wholesale 
category by the number of cases loaded into regular 
wholesale trucks to obtain a truck loading cost per 
case (Havemeyer Tr. 8993). The average number of points 
per case for the customer whose costs were being cal- 
culated were then determined by an analysis of entries 
in Borden's route books, and the truck loading cost 
per case was divided by the points per case to obtain 
the truck loading cost per point for that customer 


(RAGPX 160). 


From Borden accounting record 723-037 for the O'Hare 
Branch in March 1966, Case and Comp iny obtained the 
truck loading expenses for all of the business of the 
O'Hare Branch (Havemeyer Tr. 8209, 8243; RA&PX 160). 


This document is entitled "Final Expense Summary"; it 


A&P PROPOSED FINDINGS OF FACT 


-666- 


is a portion of RA&PX 72; and it reflects all of the 
loading expense at Borden's O'Hare Branch (Havemeyer 
Tr. 8243). Before proceeding with the analysis, it 
was first necessary to allocate the correct portion 
of this total truck loading expense to the wholesale 
business (Havemeyer Tr. 8209, RA&PX 160). In order 
to do so the truck loading expenses were redistributed 
by Mr. Havemeyer among regular wholesale, vendor, bulk 


wholesale and retail routes on the basis of the volume 


of sales in each of those categories* (Havemeyer Tr. 
we 


8209, 8243-44, 8993, 9072; RA&PX 233, p- 10). These 
four categories of sales and one additional sales cate~ 
gory, counter sales, account for all of Borden's regular 
milk sales in the Metropolitan Chicago Area (see, for 
example, RA&PX 69 and RA&PX 75, lines 64-70). None of 
the O'Hare Branch truck loading expenses were redis- 
tributed to the counter sales account, however, because, 
as the Borden branch manager of the O'Hare Branch in 
March 1966, Joseph Pergler, explained, over 99% of all 
counter sales credited to the O'Hare Branch involved 
sales by the Borden Company to the Great Lakes Naval 


CO COLE CT 


* In Mr. Havemeyer's initial study, no allocation was 
made to retail routes (Havemeyer Tr. 8244; RA&PX 170, 
p. 21). in the final study, however, a part of the 
loading expense was distributed to retail routes 
(see RA&PX 233, P- 10). 


@ 
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Station which were mate directly from Borden's Wood- 
stock plant to the Naval Station without ever passing 


through O'Hare (Pergler Tr. 5631-32, 5693). 


Complaint Counsel protest that Mr. Havemeyer allocated 
too much expense to the loading of wholesale trucks by 
apportioning the expenses equally per point among all 


four types of distribution systems - wholesale, bulk 


wholesale, vendor and retail-operated out of the O'Hare 


Branch (c.C. Br. 103-104). They point out that in 

March 1966, the O'Hare Branch had 33 retail routes 
delivering about 500,000 points per month and a combined 
33 routes for wholesale and bulk wholesale, delivering 
about 3,100,000 points. They then state that “obviously, 
the loading cost per point is not going to be the same 

as between retail trucks and the two types of wholesale 
trucks" (C.C. Br. 104). No support for the conclusion 
is given other than a reference to the fact that Mr. 
Havemeyer admitted that “hypothetically there would be 

a difference in loading expense for each of these trucks, 
due to the fact that a much smaller volume is being loaded 


on to the same number of trucks" (C.C. Br. 104).* 


* Complaint Counsel are not now contending, and their 
questioning of Mr. Havemeyer at the time (Tr. 8273) 
makes clear that they were not then inferring, that 
there is a constant loading cost per truck. Such 
would, of course, be contrary to their argument that 
the *’ -.ding costs for identical items are equal 
(C.c. Br. 97-98). 


g2094 A&P PROPOSED FINDINGS OF FACT 
Jewel! 


~668- 


Complaint Counsel fail to mention that Mr. Havemeyer 
stated that this might hypothetically be the case 
because of the fact that some time may be involved, 
which does not vary with the amount loaded on the truck, 
attributable to moving the trucks in and out of the 
loading vlatform (Havemeyer Tr. 8273). Mr. Havemeyer 
pointed out, however, that two reasons militate against 
such extra expenses. First, only a small number of men, 
and a small proportion of the loading crew, would be 
involved in jockeying, that is the moving of the trucks 
in and out of the loading platform. Secondly, Mr. 
Havemeyer stated that he didn't recall any evidence 

of much jockeying or even of any jockeying at all. 

There could very well have been 4 long island type 
platform whsre trucks could have been backed in at 

the end of the route day and not have to be jockeyec 


(Havemeyer Tr. 8273). 


In any event, Complaint Counsel do not suggest any more 
appropriate method than that employed by Mr. Havemeyer. 
They recognize that Borden's loading expense at O'Hare 
was “Lumped in one account" (C.C. Br. 103). Mr. Have- 
meyer's allocation for this expense on a per point basis 


was, therefore, reasonable. 


613. 


614. 
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Mr. Havemeyer was able to obtain the volume, by points 
delivered, in March 1966 by the O'Hare Branch for both 
the regular wholesale and bulk wholesale routes directly 
from RAGPX 76 (Havemeyer Tr. 8244). The data for the 
volume delivered on the O'Hare retail routes was deriv- 
able directly from another Borden accounting record, 
introduced as RA&PX 77 (Havemeyer Tr. 8993-94) (see 
RAGPX 233, p. 10, fn. 13). 


Data was not available from Borden accounting records 

now in existence to enable Mr. Havemeyer to determine 
directly the point value of the vendor business at O'Hare 

for March 1966 (Havemeyer Tr. 8244). Although O'Hare vendor 
sales records were not available for March 1966, Mr. Havemeyer 
was able to locate O'Hare vendor sales records for May 1965. 
He also had the vendor sales from Borden records for the 
entire Chicago metropolitan region for both May 1965 and March 
1966 (Havemeyer Tr. 8244-47; RA&PX 70 and 75). To determine 
the vendor sales in O'Hare for March 1966, Mr. Havemeyer was, 
therefore, required to assume that O'Hare's vendor sales 
experienced the same degree of change between May 1965 and 
March 1966 as was experienced in Borden's entire Chicago 


metropolitan region (Havemeyer Tr. 8247, 8251, 8255-56). 
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Complaint Counsel object to the assumption made by Mr. 
Havemeyer. His assumption, however, was a reasonable 
one under the circumstances. This was a cost study 
prepared by a buyer many years after the facts. The 
data on vendor sales at the O'Hare Branch in March 1966 
were not available (Havemeyer Tr. 8244;. Not only is a 
buyer to be given considerably greater latitude than a 
seller in presenting a cost study in a Robinson-Patman 
case, but to refuse to accept Mr. Havemeyer's cost study 
on truck loading costs because of this assumption would 
be to subject the respondent buyer to prejudic: because 
of the Commission's delay in filing this complaint 


against A&P. 


Having determined the truck loading costs at O'Hare 
that were attributable to the loading of trucks on 
regular wholesale routes, the next step, as stated 
above, was to determine the truck loading cost per 
case (RAGPX 160). In the truck loading function, che 
basic unit of activity and the appropriate standard 
for allocating costs is the case since cases are the 
items that are handled in loading trucks (Havemeyer 
Tr. 8209). Case and Company, therefore, determined 
the number of wholesale cases which were loaded at 
O'Hare in 1966 and divided the portion of truck loading 


expense that was allocated to the O'Hare wholesale 


617. 
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business by the number of cases loaded to arrive 

at the truck leading cost per case (Havemeyer Tr. 
8209, RA&PX 160). For both A&P and the customer 
being ccmpared against A&P, Case and Company then 
determined the average number of points of mer- 
chandise per case received by that customer from 

an analysis of route book entries (Havemeyer Tr. 
8209). Having determined both the points per case 
to the customer and the truck loading cost per case, 
the truck loading cost per point was determined by 
division (Havemeyer Tr. 8209). The figures derived 
in this manner for A&P and Mayfair Foods are set out 
on RA&PX 159 (Havemeyer Tr. 8209-10). The truck 
loading costs for all 28 comparisons are set out 


in RA&PX 233, pp. 39-66, and in A&P Finding 785. 


Mayfair's loading costs are shown to be higher than 
A&P's (Havemeyer Tr. 8209-10). Similarly, the truck 


loading costs for most, but not all, of the other al- 


legedly injured customers on the O'Hare Branch are shown 


to be slightly higher than Borden's costs for performing 


this function for AGP (RA&PX 233, pp. 39-66).* The 


Borden's cost of serving Greenview Fruit, Forest 
Food Mart, Stickland's Store No. 256, and Peterson's 
Foods (RA&PX 233, pp.47, 55, 56 and 65) are lower 
than Borden's cost of loading private label items 
for A&P. 
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truck loading cost varies from customer to customer, 
and in the case of A&P also varies depending on 
whether the cost of this function is calculated 

for private label items only or for all items de-~ 
livered to A&P (Havemeyer Tr. 8210, RA&P: 433, pp. 
39-66).* Higher truck loading costs per point re- 
sult from the difference in the mix of the mer- 
chandise ordered and differences in the quantities 
of each unit ordered. If an orde: is such that it 
has, on the average, fewer containers per case, then, 
of course, the loading cost per point is increased 


(Havemeyer Tr. 8210). 


Complaint Counsel in keeping with the picayune nature 
of their criticisms of Mr. Havemeyer's studies, object 
to his calculation of truck leading costs. The cost 
differences resulting from Mr. Havemeyer's analysis 


are small in all cases - indeed they favor the complaint 


* When the truck loading function is determined for 
Borden's cost of providing all products to A&P, and 
not simply private label products, Borden's truck load- 
ing costs per point to serve A&P are also higher than 
Borden's costs of serving Bel Park Foods, Strickland's 
Store No. 159, Greenview Fruit, Bill's Market No. 194, 
Forest Food Mart, Strickland's Store No. 256, Floom 
Bros., Jos. Berlin & Son, and Peterson's Foods (RA&PX 
233, pp. 46-46, 51, 55, 56, 58, 59 and 65). 
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customers in many instances (A&P Finding 617). In 
spite of the minor part that this functional activity 
plays in Mr. Havemeyer's analysis we are subjected to 
a seventeen page critique of the allocation of these 
costs (C.C. Br. 95-112). Such an exhaustive analysis 
of so small a matter is unwarranted, but we feel com- 


pelled to respond to these criticisms. 


Complaint Counsel protest that the allocation of load- 
ing expense conflicts with Section 2(a) of the Robinson- 
Patman Act. They take the position that, while the 
"Robinson-Patman Act provides for cost differentials 

*. . . resulting from the differeing methods or quanti- 
ties in which such commodities [commodities of like 
grade and quality] are to such purchaser sold and de- 
livered,'" Mr. Havemeyer's method of allocation con- 
sidering, as it does, the product mix “does not take 
inte account the methods or quantities of deiivering 
of products of like grade and quality." (C.C. Br. 97- 
98). 


It should be noted, at the outset, that, inasmuch as 
the study was prepared in response to CX 183A-D, which 
compares A&P's price on the entire private label line 


with the prices on al] purchases by others, the parameters 


of the study were laid down by Complaint Counsel. Their 
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argument would only make sense if the alleged dis- 
crimination presented by Compleint Counsel were limited 
to a single product such as the gallon carton of milk 
mentioned by Complaint Counsel (C.C. Br. 97). Since, 
however, Complaint Counsel have chosen to compare the 
prices paid for groups of purchases, any study of costs 
which is responsi*re must be directed at the costs in- 
curred with respec. to those groups of purchases. If 

a difference in product mix results in a difference in 


cost, that cost difference must be taken into account. 


We can perceive no legitimate objection to Mr. Have~ 
meyer's recognition, in his allocation of costs, of 

the fact that A&P did not take milk in glass containers 
(more paper gallons can be loaded in a case than glass 
gallons), or to Mr. Havemeyer's recognition that a 
different number of units of product are loaded per 
case, depending on the product mix (Tr. 8210). We 

fail to recognize the rationale of Complaint Counsel's 
objection, especially since Complaint Counsel's own 
expert on this topic, Dr. Lyle Solverson, acknowledged 
that a determination of costs on a per case basis would 


be appropriate (Tr. 1623-24). 


Complaint Counsel also protest that Mr. Havemeyer failed 


to allocate any buildi:ig expense to the loading function, 
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allocating all of it instead to the physical delivery 
expense (C.C. Br. 102). Mr. Havemeyer explained, however, 
that the principal purpose of a building is to support the 
sale and delivery of the Products. Hence that expense is 
chargeable to the customers as a supportive expense, 
through the route man's time (Havemeyer Tr. 9685). Mr. 
Havemeyer stated that building expense is sometimes allo- 
cated to the various subfunctions but the detail necessary 
for such an allocation was Simply not available (Havemeyer 
Tr. 9686). Furthermore, had the building expense been so 
allocated, the result would have been to widen the cost 
difference in favor of A&P. The reason for this is that 
various of the subfunctions to which the building expense 


would otherwise have been allocated such as selling, 


Product waste, and merchandising had no association with 


A&P. Hence any building expense allocated to those 
functions would not go to A&P at all, but would go to 

the non-A&P customers (Havemeyer Tr. 9687). Hence if 

the building expense allocation employed by Mr. Havemeyer 
has resulted in any bias, that bias is in favor of Conm- 


plaint Counsel. 


Complaint Counsel complain that Mr. Havemeyer has not 
studied possible extra expense in loading A&P products 
resuiting from the necessity of mixing pallets of A&P 
label and Borden label products by hand prior to loading 
(C.C. Br. 107). This objection is without merit (A&P 


Finding 521). 


gooc*< 
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Complaint Counsel complain that there is no foundation 


for the calculation of the total points delivered on 
the O'Hare wholesale routes (C.C. Br. 108). Their 
objection is without merit. As we point out, infra, 
in A&P Finding 637, Case and Company accurately de- 
termined the total points sold on the O'Hare wholesale 


FoOUutes.. 


Mr. Havemeyer's determination of the truck loading 
costs incurred by Borden at O'Hare in March 1966 in 
serving A&P and the allegedly injured customers is re- 


liable and should be accepted. 


3. Physical Delivery Costs 


Introduction 


626. 


The evidence in this case made it plain that Borden's 
cost of physically delivering milk and dairy products 
to A&P was materially lower than its cost of physically 
delivering such products to the allegedly injured cus- 
tomers on the O'Hare route. The evidence showed, first, 
that A&P accepted sharply reduced service in connection 


with the private label program and that both Borden and 


A&P anticipated that this reduction of service would result 
in a cost saving to Borden (see A&P Findings 176-80, pp. 163- 


68 and 526, supra). Borden and A&P did, in fact, adhere to 
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the reduced service requirements of the private label pro- 
gram (see A&P Findings 179 and 180, pp. 167-68, supra). The 
evidence also made it clear that A&P received a greater 
average number of péiate per delivery than did most of 

the allegedly injured customers on the O'Hare route. 

It is evident that the delivery cost per point is less 

for a large delivery than for a small one since there 

is a certain amount of constant time which remains the 
same for a large delivery and a small one (Solverson 

Tr. 1550-51; Havemeyer Tr. 7017). Thus, it is clear 

from the record that the physical delivery service 
rendered to A&P was materially less costly than the 
physical delivery service rendered to the allegedly 
injured customers on the O'Hare route. ‘To quanti fy 

this cost difference is a complex and difficult matter, 


particularly with respect to a time period long past. 


RA&PX 161 is a flow chart which indicates the procedures 
followed by Case and Company in determining the physical 
distribution cost for each customer (Havemeyer Tr. 8211). 
From an analysis of the Borden route books, previous 
testimony and a stipulation of the parties, Case and 
Company ¢_-termined the volume in points, delivered to 
the customer in March 1966, the number of deliveries 


made in that month to that customer, the number of cash 
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collections involved in servicing that customer 

for that month and the type of delivery service 
provided by Borden to the customer (Havemeyer Tr. 
8211-12). With this information in hand, one is 
able to determine, by the application of time 
standards or other information as to driver time 
spent in the delivery function, the delivery time 
per point to serve each customer (Havemeyer Tr. 
8211-12), expressed in minutes per point (Havemeyer 


Tr. 8213) .* 


In the costs studies presented by A&P in its case 
in chief, delivery time standards developed by 

Case and Company were utilized for the purpose of 
determining the delivery time or serving minutes 
per point to each customer (Havemeyer Tr. 8213, 
RA&PX 161). Since the Administrative Law Judge 

has held that all costs and other data derived 

from the time standards are inadmissible and has 
directed that respondent A&P not reargue the ad- 
missibility of these standards in its proposed 
findings, we shall not discuss those time standards, 
nor shall we have any reference to any calculations 
or procedures in which those time standards were 
employed. Respondent does, however, continue to 
maintain the admissibility of the Case and Company 
delivery time standards and the validity of the 
calculations based on their use. For the purposes 
of these findings A&P has. used time standard in- 
formation in the record other than the Case and 
Company standards. 
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of operating a route System (Havemeyer Tr. 8213). Be- 
fore obtaining the cost perminute, one is first re- 
quired to determine the cost of operating a route for 

a day. That figure was obtained from Borden accounting 
records (Havemeyer Tr. 8213). The development of the 
cost per route day is shown on attachment 3 of RA&PX 
170, np. 34. Supporting calculations and Borden records 
will be found between PP. 35 and 46 in RA&PX 170 (Have- 
meyer Tr. 8370). The calculation of the cost per route 
day is also set out in RA&PX 233, p. 15. The cost per 
route day is simply the total cost of operating the 
route system in March 1966, divided by the number of 
route days which were operated (Havemeyer Tr. 8371). 
The expense items included in the total cost of the 
Operation of the Borden routes were vehicle cost, 
building expenses, delivery compensation and related 
route operating expenses and delivery supervision ex- 
penses (Havemeyer Tr. 8371, RA&PX 170, p. 34, RA&PX 
2433, oO. 15), 


In the original calculation presented in the hearing, 


Mr. Havemeyer then determined the cost per serving minute 
by applying Case and Company's delivery time standards 
to the cost per route day (Havemeyer Tr. 8213-14; RA&PX 


161). Since the Administrative Law Judge has held the 
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Case and Company time standards to be inadmissible at 
the hearing and, consequently, all data derived there- 
from to be inadmissible, these findings determine the 
per point cost of the physical delivery function to 


Borden on the basis of other evidence in the record. 


With the time required to make a delivery to each 
customer determined in minutes per point, and having 
determined a cost per delivery minute, one is able to 
determine the cost of delivery per point (Havemeyer 


Tr. $214). 


Different delivery costs are, of course, determined 
for each customer. The difference in delivery cost 
per point between customers is attributable to differ- 
ences in the type of service rendered to the customers 
and differences in the volumes delivered to the cus- 


tomers (Havemeyer Tr. 8214; Solverson fr. 1551) .* 


RA&PX 162 is a chart prepared by Mr. Havemeyer which 


illustrates a sample calculation of the delivery costs 


Mr. Havemeyer also made reference to differences in 
the number of points included in each case and dif- 
ferences in the percentage of the product taken in 
glass as having an impact in producing differences 

in delivery costs (Havemeyer Tr. 8215). As the use 
of these factors in determining delivery costs in- 
volves the use of the Case and Company time standards, 
these factors will receive no further treatment in 
these findings. 
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for one of the allegedly injured customers, Mayfair 
Foods (Havemeyer Tr. 8217-18). An explanation of the 
separate steps involved in the calculation will be 
found in RA&PX 163, and the two documents are keyed 
together by the use of element numbers (Havemeyer Tr. 
8217-18). The explanation found on RA&PX 163 has been 
revised in the final version of the O'Hare studies to 
correspond with the revisions made in the study during 
the course of the hearings. This revised explanation 
of the steps involved in the calculations is now found 


in RA&PX 233, pp. 3-4. 


Petermination of Points Per Delivery 
For The Allegedly Injured Customers 


Mr. Havemeyer used CX-183 to determine the dollar value, 
at list price, of Mayfair's purchases from Borden in 
March, 1966 (Havemeyer Tr. 8219; RA&PX 162).* From 


an analysis of the route books, Mr. Havemeyer then 


As noted elsewhere in these findings, the evidence in- 
‘dicates that the prices reflected in CX 183 are in fact, 
not list prices, but, rather, they are prices at something 
under list. (See A&P Findings 255-258, pp. 219-222, supra.) 
Mr. Havemeyer has accpted the prices as being list prices 
solely for the purpose of responding to Complaint Counsel's 
case. It should be noted that the treatment of the prices 
on CX 183 as list prices results in overstating the dif- 
ference in prices received by A&? from Borden, and conse- 
quently imposing on A&P the burden of cost-justifying an 
inflated discrimination in price. 
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determined the average list price per point (Have- 
meyer Tr. 8219, RA&PX 233, pp. 3-4). The points 
purchased in March are then determined by simply 
dividing the dollars purchased by the average list 
price per point (Havemeyer Tr. 8219; RA&PX 163, 


element #3; RA&PX 233, p. 3, element #3). 


Having determined the total points delivered in the 
month to each customer, Mr. Havemeyer then determined 
the number of deliveries to the customer in the month 
from the Borden route book (Havemeyer Tr. 8219; RA&PX 
162; RA&PX 163, element #4, RA&PX 233, p. 3, element 
#4). He then divided the points delivered per month 
by the deliveries per month to obtain the points per 
delivery for each customer (Havemeyer Tr. 8219; RA&PX 
162; RA&PX 163, element #5; RASPX 233, p- 3, element 
#5).* The points per month delivered to each of the 
allegedly injured customers and the total points de- 
livered in the month of March 1966 to those customers 


are set out below. 


cece Ct CCC LOT 


The remaining steps in the calculation shown on 
RA&SPX 162 cannot be used in these findings be- 
cause of the exclusion of the Case and Company 
time standards. 
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A Bb 
LIST LIST Cc 
PRICE PRICE POINTS 
VALUE OF VALUE DEL. POINTS 
MARCH PUR- PER PT PER MONTH PER DEL 
CUSTOMER CHASES (1) (2) (3) (4) 


MR. CENTRAL 3,694.63 .2838 13,018.429 482.164 
MAYFAIR FOODS 3,056.25 .2588 11,809.312 437.382 
JAMES COX 2,661.91 .2696 9,873.553 365.687 
MISiCKA'S FOODS 1,854.04 .2746 6,751.784 250.066 
JOS. MICHALOWSKI 4,853.77 .26432 7,622.410 282.311 
CARDINAL STORES 1,636.18 .2567 6,373.899 236.070 
MADISON LAVEIGNE 1,580.71 .2870 5,507.700 203.989 
BEL PARK FOODS 1,443.43 .2918 4,946.642 183.209 
GREENVIEW FRUIT 42393.29 .2876 4,865.403 180.200 
STRICKLAND #159 1,370.82 .2755 4,975.753 184.287 
ROBERT BATTALI | 1,336.70 .2303 5,789.086 214.411 
EDWARD MARSZAICK 1,313.03 .2640 4,973.599 184.207 
BILL'S MARKET #194 4,497.92 «2720 S, 774.768 176.732 
GENE'S FOOD SHOP 1,266.40 .2613 4,846.536 210.720 
SPOT LITE MARKET 1,235.05 .2250 5,489.111 203.300 
THERESA CRISPINO 1,220.22 .2609 4,676.964 173.221 
FOREST FOOD MART 2,174.73 .2738 4,290.46? 158.906 
STRICKLAND #256 1,162.93 .3175 3,662.772 135.658 
CONGRESS FOOD 1,135.48 .2690 4,221.115 156.338 
FLOOM BROS. 1,104.55 .2702 4,087.898 151.404 
JOS. BERLIN & SON 1,014.86 .2763 3,673.037 136.038 
BRUNO NALEPA 1,014.57 .2482 4,087.712 151.397 
BLANCHE'S FOODS 966.67 .2508 3,854.346 142.754 
EDWARD TRUTY 964.18 .2437 3,956.422 146.534 
BARNEY TRAINOR 930.31 .2662 3,494.778 129.436 
BILL'S MARKET #002 893.24 .2674 3,340.464 123.721 
PETERSON'S FOODS 890.97 .2850 3,126.211 115.786 
JOE MILECKI 810.16 .2573 3,148.698 116.618 
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Total Comolaint Customers 151 ,235.865 


(1) Cx 183 C-D; RAsPx 233, p. 69. 

(2) RA&PX 233, p. 69 

(3) Cod. A 4 Col. 8. 

(4) Points Per Del. calculated by dividing points/mo. by deliveri 
mo. All customers received 27 deliveries in the month of 
March, except Gene's Food Shop which received 23 (see 
RA&PX 233, p. 69). 
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Determination of Points Per 

Delivery To A&P 

The average points per delivery to the A&P stores served 
out of the O'Hare Branch in March, 1966 consisted of 
444.7 points per delivery, of which 197.7 were private 
label and 244.0 were Borden label (RA&PX 180; RA&PX 170, 
p. 10; RA&PX 233, p. 8). The details of the derivation 
of the points per delivery to A&P are shown on RA&PX 180 
(Havemeyer Tr. 8302-8317) and are explained in A&P 


Findings 636-641. 


In order to determine the average points per delivery 
to each A&P store served out of the O'Hare Branch, it 
is first necessary to determine the total points soid 
to the A&P stores served out of the O'Hare Branch, and 
divide that figure by the number of deliveries to those 


stores (see RA&PX 180, line 13). 


The determination of the total points delivered to A&P 

on the O'Hare Branch in March, 1966 was complicated By 

the fact that there were no Borden records in existence 

at the time of the hearing which gave such figures directly. 
A laborious process was, therefore, required to make this 
determination. Mr. Havemeyer began by aggregating the 
point volumes that appear on summary tabulations in the 


front of each of the O'Hare rcvte books for March i966 
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to obtain the total volume sold to all customers on all 


the O'Hare regular wholesale routes (Havemeyer Tr. 8302; 


RAGPX 180). The last figure on the summary tabulations 


in the front of the route books represents the total 
wholesale points sold on the route, even though the 
figure is written on a line entitled "Retail Points” 
(Daube Tr. 9179-80). Case and Company made an inde- 
pendent check to determine whether that figure conformed 
with the number of points shown as being delivered on 
the individual pages in the route books (Havemeyer Tr. 
8305). The check indicated that the summary figure was 
quite close to that determined by totalling the entries 


from the actual route book pages (Havemeyer Tr. 8305). 


The next step in calculating the points delivered to 
these A&P stores is to determine the total points de- 
livere:. to all other customers. The total points de- 
livered to all these other customers -- all indepednent 
stores receiving limited service delivery, independent 
stores receiving full service delivery, schools, and 
other non-store customers -- was then determined from a 
detailed analysis of the route books (Havemeyer Tr. 
8307-16; RA&PX 180), as is more fully explained in A&P 
Findings 639-640. The aggregate of these points is then 
subtracted from the total points to arrive at the volume 


delivered to A&P (Havemeyer Tr. 8316-17). 


A&P PROPOSED FINDINGS OF FACT 


at? 


gaoe a -686- 


The total dollar value, at list, of merchandise deli- 
vered to the independent stores - both those receiving 
full service and those receiving limited service - was 
determined from the individual entries in the Borden 
route books for the entire month of March, 1966 (Have- 
meyer Tr. 8307-08). The list price average dollar value 
per point for these two categories of stores was de- 
termined by dividing the total dollars delivered to all 
the stores in each category for the two week period end- 
ing March 19, 1966 by the total number of points de- 
livered to each category of customer in those same two 
weeks (Havemeyer Tr. 8308-12; RA&PX 171, p. 78). Then, 
as with the allegedly injured customers, this total 
dollar value for March, 1966 was divided by the list 
price average dollar value per point to derive the total 


number of points delivered (Havemeyer Ti. 8307, 8319). 


For the schools on the regular wholesale routes, Case 

and Company went through the route books, picked out each 
school, determined the quantity of each product which it 
took and multiplied those quantities by the corresponding 
point values to determine the total points taken by schools 
(Havemeyer Tr. 8315). Each entry for the entire month of 
March, 1966 was determined by actual count (Havemeyer Tr. 


8316). The same process was followed for the non-store 
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customers to determine the total points delivered i> 


those customers (Havemeyer Tr. 8315). 


As stated above, the total points delivered to A&P is 

the residual of the total points delivered on the Borden 
O'Hare regular wholesale routes after the deliveries to 
those other categories of customers are subtracted out 
(Havemeyer Tr. 8316). The total points thus determined 
as having been delivered to A&P was 1,026,278 (RA&PX 

180, line 8, col. 1). This figure was in turn broken 
down into 459,322 private label points and 566,956 Borden 
label points (RA&PX 180, line 8, col. 2, 3). This was 
done by using the Borden billing summaries for Chicago 
and suburbs for the two weeks ending March 19th to de- 
termine the ratio of private label points to total points 
and applying that ratio to the total points delivered to 
A&P to obtain the private label points. The Borden label 
points delivered to A&P is, of course, the difference be- 
tween the two figures (Havemeyer Tr. 8317). Mr. Havemeyer 
was required to follow this procedure for allocating the 
total points delivered to A&P between Borden label and 
private label, because, per instructions from Borden, the 
Borden drivers had not posted the quantities delivered 


to A&P in the route books (Havemeyer Tr. 8318). 
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Determination Of The Cost Per Route Day 

To Operate The O'Hare Route System 

Having determined the average points per delivery to 
A&P and each of the complaint customers, the next step 
in the process is to determine the cost per minute of 
operating the route system. This first requires the 
determination of the cost of operating a route per day 
(see A&P Finding 628; see also RA&PX 9, p. 4). The 


cost per route day was determined by obtaining from 


Borden accounting records the total cost of operating 


the, physical delivery system at O'Hare, which was then 
divided by the number of route days to get the cost per 
route day (Havemeyer Tr. 8371; RA&PX 170, p. 34; RA&PX 
233, p. 15). The cost per route day was determined by 


Mr. Havemeyer to be $108.50 (RA&PX 233, P- 15; RA&PX 


The types of expenses which go into the determination of 
the cost per route day are shown on p. 34 of RA&PX 170 
(Havemeyer Tr. 8371). The items making up this delivery 
expense were the vehicle cost, the building expense, the 
delivery compensation and related route operating expenses 
and delivery supervision expense (Havemeyer Tr. 8371). 
Certain expenses, such as those incurred for product waste 


and branch selling costs were subtracted from the ledger 
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accounts for delivery costs because they were separately 


allocated to those other functions (Havemeyer Tr. 8377). 
Salary supervision was allocated between wholesale and 


bulk wholesale routes (Havemeyer Tr. 8387). 


Complaint Counsel argue (C.C. Finding 15(b)(iv)) that 
building expense should be allocated only in part to 
delivery and should not be allocated on a time basis. 
However, the Government's accountant, Mr. Lemberg, 
admitted that part of the building exyense was appro- 
priately allocable to the delivery function, that he 
knew of no precise basis upon which the building expense 
could be divided between delivery and other functions, 
that it was acceptable in some circumstances to allocate 
a cost on the basis of the principal activity with which 
it is associated, and that the delivery component of the 
building expense could properly be allocated on the same 
basis as the routemen's salaries (Lemberg Tr. 9460-64). 
It is therefore evident that this section of Mr. Havemeyer's 


allocation is proper. 


Complaint Counsel argue that the automotive expense should 
be allocated on a volume baSis rather than a time basis, 


as allocated by Mr. Havemeyer.* (C.C. Finding 15(b) (v)). 


Complaint Counsel apparently agree with A&P that 
an allocation on the basis of mileage is not ap- 
propriate. See Lemberg Tr. 9446. 


a 
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However, it is obvious that an allocation on the basis 
of volume is no less arbitrary than a time allocation. 
For example, the Government's accountant, Mr. Lemberg, 
admitted that such variables as mileage and truck 
operating costs (insurance, licenses, taxes) have 
virtually no correlation with volume transported 
(Lemberg Tr. 9447-9451). Mr. Lemberg also stated 
that in many situations, it would be permissible 

(even preferable) to aliocate truck expenses On a 

time basis rather than on a volume basis and that it 
is a generally accepted accounting technique to allo- 
cate truck expense on the same basis as s:lesmen's 
compensation expense (Lemberg Tr. 9453-60). It is 
therefore evident that it was perfectly proper for Mr. 
Havemeyer to allocate automotive expense on 4 time 


basis. 


Complaint Counsel urge that drivers' commissions, since 
they were paid on a per point basis, cannot be allocated 
among customers on the basis of time required to deliver 
to each customer, but, rather, must be allocated equally 
among all customers and cannot result in a aifference in 
delivery costs between A&P and the complaint customers 


(Cc.C. Finding 15(b) (iii)). 


ay 
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Complaint Counsel are in error. The commission is part 


of the driver's compensation package and is no more 


than a mechanism for arriving at a pay level for drivers 
(Havemeyer Tr. 9665-66). Time is a critical factor and, 
hence, serves as a logical basis for the allocation of 
all compensation paid to drivers. Ifa procedure can 

be established that saves time, then costs are saved. 
Furthermore, the deliveryman is not really a salesman, 
although he is referred to as a driver-salesman, but, 
rather, he is essentially an order taker (Havemeyer Tr. 
9667, 9671-73). In such cases, it is appropriate that 
his compensation be allocated on a time basis (Havemeyer 
Tr. 9667). The Commission's own expert, William Lemberg, 
also agreed that the compensation of salesmen who are no 
more than order takers should be allocated on a time 
basis (Lemberg Tr. 9431-33). Several state milk regu- 
latory authorities also take the view that it is appro- 
priate to allocate milk drivers' commissions on a time 
basis (see RA&PX 245A, page III-7; RAS&PX 245B, pp. II7-5, 
RA&PX 245C, pp. III-5, 6). And indeed, ab “letin 

the Wisconsin Dept.of Agriculture, entitlec "Allocation 
of Wholesale Milk Distribution Costs" (RA&PX 9) authored 
by the Commission's own expert on the allocation of whole- 
sale milk distribution costs, Dr. Lyle Solverson (RA&PX 9, 


p. 2), states that drivers' commissions are to be allocated 
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on a time basis (RA&PX 9, pp. 4-6). Mr. Lemberg ac- 


knowledged that the Wisconsin authorities do suggest 


a method of cost allocation which allocates routemen's 


commissions on a time basis (Lemberg Tr. 9442, 9444-45). 


On the basis of the evidence summarized above, Mr. 
Havemeyer was justified in allocating driver commissions 


on a time basis for the purposes of his study. 
Determination of Cost Per Route Minute 


Having determined a cost per route day, the next step 

is to determine the cost per route minute. While re- 
spondent is unable to use the Case and Company time 
standards to make this determination in these findings 
because of the Administrative Law Judge's prior rulings, 
a relatively simple process of determining this cost 

is suggested in the Wisconsin Manual (RA&PX 9), which 

is in evidence. The cost per route day of $108.50 
(RASPX 233, p. 15; RA&PX 170, p.- 34) is merely divided 
by 480 minutes - 8 hours per day x 60 minutes (RA&PX 

9, p. 6). The normal work day is 8 hours, and the 
available records indicate that thosewere, in fact, 

the hours worked by the Borden drivers (Havemeyer Tr. 
8732-33; RA&PX 92). It can be readily seen, therefore, 
that a cost per route minute of $.22604 ($108.50 ¢# 480) 
can be adopted as the cost of operating the Borden regular 


wholesale routes at O*Hare in March, 1966. 
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The use of material from the Wisconsin manual is en- 
tirely appropriate. As the Supreme Court pointed out 
in Automatic Canteen Co. v. Pic, 346 U.8. 6] (1953), 
"knowledge generally available to the buyer from pub- 
lished data or experience in the trade could be used 

by [a defendant buyer] to make a reasonable showing of 
his sellers' costs" (at 69). As we have already demon- 
Strated above (A&P Findings 541-544), data from the 
Wisconsin manual are applicable to the Chicago Metro- 
politan Area. 


betermination of Time Required To Make 
Deliveries to A&P and the Allegedly 


Injured Customers 

Since we have both the cost per route minute and the 
average points per delivery for A&P and each complaint 
customer, it remains only to determine the time that it 
could be expected would be required to make those 
deliveries. This can be done in a Strai>z*forward manner 
by the application of the time standards set out in the 
Wisconsin Manual, RA&PX 9. The service time per delivery 
for the several volumes of delivery for both full service 
and "modified drop service" are set out in two tables 


on page 9 of that manual. All complaint customers 
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received full service delivery (RA&PX 170, 82; RA&PX 

30). The Commission's expert, Dr. Solverson, 
testified that on the basis of his review of the private 
label agreement and the testimony of Borden personnel, 
he concluded that A&P received the "modified crop ser- 
vice" (Solverson Tr. 1557-58). Those tables are repeated 
here for the Court's convenience. 


TABLE F.—FULL SEAVICE—SEAVICE THAE PER OLtiviay 


Service time * ere Service me 
Number of units in mninutes Number of units in minutes 


OVWDWNVONMWMO “1K O~ 
SCncrowocwoss 


S. 
G. 
G. 
6. 
7. 
7 

7. 
q. 
8. 
8. 
8. 
8. 
a. 
9 


wouwo”v 


i] 


Source: Time studies conducted by the Wiscansin State Department of Agri- 
culture, Department. of Agriculiural Economics, University of Wisconsin, and co- 
operating dairies during 1963. This time data is only for retail food stores. 


TABLE 2.—!MODIFILED DROP SEAVICE—SERVICE TIME PER DELIVERY 


Service time _ * Service time 
Number of units in minutes Number of units in minutes 


2.50 I 151- 
3.50 201- 
4.73 251- 
6.00 301- 
§.00 351- 
9.00 401- 5 
sala 10.25 
N- 41.30 
Bie cas 12.30 
91-100....... sates 13.00 
101-150... .. a 15.90 


Source: Time studies conducted by the” Wisconsin State Deparment of Agri- 
culture, Department of Acricultursl Economics, University of Wisconsin, and co- 
operating dairies during 196%. This time cata is oaly for retail food stores. 


= 


bad, B64 
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652. The time required for full service deliveries on Table 


1 above only goes up to the volume bracket of 200 units 


per delivery. The time for all brackets, including 


those in excess of 200 units per delivery are found 


on the table prepared by D°. Solverson, RA&PX 8. That 
portion of Table 8 concerned with full service delivery 
above the 200 unit bracket is set out here for the 


Court's convenience. 


No. of No. of 
Minutes Per Minutes Per 


Delivery Unit 
(Full (Full 
NO. of Units Service) 1l/ _Service) 2/ 


201-250 a0.64 LOT 


251-300 37.95 -138 
301-350 41.32 ~l27 
351-400 44.02 -il7 
401-500 50.44 sii2 
501-600 $7.52 -105 
601-700 63.26 «097 
701-800 68.32 -091 
801-900 12.38 -085 


901-1000 75.08 -079 


Source (brackets 201-250 through 901-1000): Estimated 
by uSing Modified Drop Service Time as a predictor. 
The formula used was: Full Service Time per delivery 
in minutes = 2.85 + 1.35 times Modified Drop Time (see 
graph 1) (RA&PX 8). = a 


= No. of Minutes Per Unit = No. of Minutes Per Delivery 
divided by the midpoint of the bracket. 


ee 
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The serving time per point for A&P and each of the 
allegedly injured customers can be determined by use 

of these tables. As is stated above, the points per 
delivery to A&P were 441.7 (A&P Finding 635). Fora 
customer receiving modified drop service, the service 
received by A&P (A&P Finding 651), the serving time 

is given in Table 2 in A&P Finding 651 as 35.25 minutes. 
The serving time for each complaint customer is obtained 
in the identical manner, except that the figure is taken 
from Table 1 in A&P Finding 651 or from the expanded 
version of Table 1 prepared by Dr. Solverson and set 

out above in A&P Finding 652. The time required to 
serve A&P, and each of the complaint customers is as 


follows: 
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A B 
SVNG TIME 
POINTS (MIN) 
CUSTOMER PER DEL PER DEL 
(1) 


MR. CENTRAL 482.164 50.44 
MAYFAIR FOODS 50.44 
JAMES COX 44.02 
MISICKA'S FOODS 250.066 35.20 
JOS. MICHALOWSKI- - - - = = 282,311 37.95 
CARDINAL STORES So.20 
MADISON LAVEIGNE . 35.25 
BEL PARK FOODS 30.60 
GREENVIEW FRUIT 29.80 
STRICKLAND #159 30.60 
ROBERT BATTALI ‘ 35.25 
EDWARD MARSZAICK . 30.60 
BILL'S MARKET #194 . 29.80 
GENE'S FOOD SHOP : 35.29 
SPOT LITE MARKET . 32.20 
THERESA CRISPINO 73.284 29.80 
FOREST FOOD MART m = 156.906 27.75 
STRICKLAND #256 . 25.60 
CONGRESS FOOD 27.75 
FLOOM BROS. . £1.15 
JOS. BERLIN & SON 25.60 
BRUNO NALEPA ° 2lats 
BLANCHE'S FOODS 26.63 
EDWARD TRUTY 26.63 
BARNEY TRAINOR 24.38 
BILL'S MARKET #002 . 24.38 
PETERSON'S FOODS 43.43 
JOE MILECKI 23.13 


WOaN AN h&WNH FE 


441.700 


The points per delivery for each of the complaint 
customers is obtained from A&P Finding-€24. The 
points per delivery to A&P are given in A&P Finding 
635. 
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Fixed or Common Time 


In addition to serving time, the Wisconsin Manual re- 
quires that a fixed time or common time must also be 
determined. Under the procedure recommended in the 
Wisconsin Manual, this is determined by subtracting 
all serving time for all customers on all routes from 
the total operating time for those routes. The total 
number of O'Hare regular wholesale route days for 
March, 1966 was 464 (RA&PX 170, p- 25; RA&PX 233, P- 
12). Thus the total operating time for all regular 
wholesale routes on O'Hare in March, 1966 was 222,720 


minutes - 464 route days x 480 min. (A&P Finding 649). 


total serving minutes time in March, 1966 is then 
aggregation of the serving minutes per stop for 

and all the allegedly injured customers, as set 

in A&P Finding 653 above, multiplied by the number 

of deliveries made in the month to each of those cus- 
tomers, plus the total serving time necessary to serve 
all the other customers on those routes. A&P and all 

of the allegedly injured customers received 27 deliveries 
in March, 1966, except Gene's Food Shop which received 


23 (RA&PX 233, p- 69). The total serving minutes for 


each of these customers is, therefore: 
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A B 
SERVING TIME DELIVERIES SERVING MINUTES 
PER DELIVERY . PER PER MONTH 
A&P FINDING 653 MONTH (*) (A X B) 


GROCERY STORE CUSTOMERS 


86 A&P STORES 35.250 81850.500 
MR. CENTRAL 50.440 1361.880 
MAYFAIR FOODS 50.440 1361.880 
JAMES COX 44.020 1188.540 
MISICKA'S FOODS 35.250 951.750 
JOS. MICHALOWSKI 37.950 1024.650 
CARDINAL STORES 35.250 951.750 
MADISON LAVEIGNE goeene 951.750 
BEL PARK FOODS 30.600 826.200 
GREENVIEW FRUIT 29.800 804.600 
STRICKLAND #159 30.600 826.200 
ROBERT BATTALI 35.250 931.750 
EDWARD MARS ZAICK 30.600 826.200 
BILL'S MARKET #194 29.800 804.600 
GENE'S FOOD SHOP 35.250 810.750 
SPOT LITE MARKET 35.250 951.750 
THERESA CRISPINO 29.800 " 804.600 
FOREST FOOD MART 27.750 749.250 
STRICKLAND #256 25.600 691.200 
CONGRESS FOOD 27.750 749.250 
FLOOM BROS. 47.750 749.250 
JOS. BERLIN & SON 25.600 591.200 
BRUNO NALEPA 27.750 749.250 
BLANCHE'S FOODS 26.630 719.010 
EDWARD TRUTY 26.630 719.010 
BARNEY TRAINOR 24.380 658.260 
BILL'S MARKET #002 24.380 658.260 
PETERSONS'S FOODS 23.130 624.510 
JOE MILECKI 23.330 624.510 


Total 105,632.31 


Steen 


* 86 A&P stores (RA&PX 180, line 1, col. 1) x 27 = 2; 3642. 
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The serving time to serve all of the other customers 
on the O'Hare regular wholesale routes can be obtained 
from the data found on RA&PX 180 (final version RA&PX 
233, p. 8). From this document we see that there were 
15 non-A&P and non-complaint store customers who re- 
ceived limited service (RA&PX 180, line 1, col. 7; 
RA&PX 233, p. 8, line 1, col. 7). These stores re~ 
ceived a total of 26,609 points (RA&PX 180, line 8, 


col. 7: RAGPX 233, p. 8, line 8, col. 7). They re- 


ceived a total of 405 deliveries (RA&PX 180, line 3, 


col. 7, RAGPX 233, p. 8, line 3. col. 7), for an average 
of 65.7 points per delivery (26,609 + 405). The average 
serving minutes per delivery for these customers is thus 
10.25 minutes (See A&P Finding 651, Table 2.) The 

total serving minutes required to serve these 15 limited 
service customers in March, 1966 is, therefore, determined 
to be 4151.25 min. (10.25 minutes per delivery x 405 


deliveries). 


In addition to the limited service customers, there were 
72 other stores receiving full service on the O'Hare 
routes in question (RA&PX 180, line 1, col. 13; RA&GPX 
233, Dp. 8, Line 1, O61. 13). These stores received a 
total of 233,518 points (RA&PX 180, line 8, col. 13; 
RAGPX 233, p. 8, line 8, col. 13). 28 of these 72 


stores are the allegedly injured customers (see A&P 
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Finding 634). The allegedly injured customers received 
151,235.865 points during the month (see A&P Finding 
634). Thus the remaining 44 store customers who re- 
ceived full service delivery received a total of 82,282 
points (233,518 - 151,236). All 72 customers received 
1,955 deliveries in March, 1966 (RA&PX 180, line 3, 
COi. 13, RAGPX 233, ©. 8, line 3, col. 13). The 28 
allegedly injured customers received 752 deliveries 

(27 customers x 27 deliveries per customer = 729 cus- 
tomers + Gene's Food Shop with 23 deliveries = 752 
deliveries). The 44 other full service stores, there- 
fore, received 1,203 deliveries in March, 1966 (1,955 - 
752), or an average of 68.5 points per delivery (82,282 
+ 1,203). The serving minutes per customer are, there- 
fore, 16.20 minutes per delivery (A&P Finding 651, Table 
The total serving minutes to serve these 44 stores is 
thus 19,488.6 (16.20 serving min. per delivery x 1,203 


deliveries). 


There were 61 non-store customers on the O'Hare whole- 


sale routes (RA&PX 180, dine 1, Gol. 16; RAGPX 233, p. 


8, line 1, col. 16). Thirty-nine of these were schools 
(RASPX 180, line 1, col. 14: RAGPX 233, p. 8, line l, 
col. 14) who received 302,949 points (RA&PX 180, line 8, 


col. 14; RAGPX 233, p. §, line &, col. 14) in S21 deli- 
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veries (RA&PX 180, line 3, col. 14; RA&PX 233, p. 8, 


line 3, col. 14), or an average of 369 points per 


delivery (302,949 + 871 = 369). There were twenty-two 


other non-store customers (RA&PX 180, line 1, col. 15; 
RA&PX 233, p. 8, line 1, col. 15) who received 108,108 
points (RA&PX 180, line 8, col. 15; RA&PX 233, p. 8, 

line 8, col. 15) in 546 deliveries (RA&PX 180, line 3, 
col. 15; RA&PX 233, p. 8, line 3, col. 15), or an average 
of 198 points per stop (108,108 + 546 = 198). While the 
Tables in RA&PX 9 apply only to serving time require- 
ments for ~rocery stores, the record also includes the 
Thesis (ki&PX 11) of Complaint Counsel's expert witness, 
Dr. Lyle Solverson, an author of the Wisconsin Special 
Bulletin No. 83 (RA&PX 9). Page 206 of his thesis (RA&GPX 
11) provides a table of serving time standards for Full 
Service to Restaurants. These standards are applicable 
to the schools and other non-store customers on the O'Hare 
routes, since the type of operation conducted at these 
facilities for which milk is delivered is a restaurant 

or cafeteria type business. That table is set out here 


for the convenience of the Court. 
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APPENDIX TABLE 4.--Wholesale Fluid Milk Delivery. 
Restaurant Full Service--Service Time 
Per Delivery 


Number of Units Service Time in Minutes 


a= 5 

6- 10 
li= 35 
16- 20 
21- 30 
31- 40 
41- 50 
51> 60 
61~- 70 
Ji- 80 
B1- 90 
91-100 
1017125 
126-150 
251-175 
176-200 
201-250 
251-300 
202-356 
351-400 
401-450 
451-500 


Source: Time Studies Conducted by the Wisconsin 
State Department of Agriculture and the Department of 
Agricultural Economics, The University of Wisconsin, 
from 1963 to 1965. 
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The serving time standard per delivery for schools can 
thus be read directly off the volume bracket 351-400 
and is seen to be 34.0 minutes. The serving time 
standard per delivery for the other non-store customers 
is read from the 176-200 bracket, and is 25.0 minutes 
per delivery. The serving time per month required 

for non-stores is thus 27,914 minutes for schools 

(821 x 34.0 minutes) plus 13,650 minutes for other 
non-store customers (546 x 25.0 minutes). The total 
serving time to all non-store customers is thus de- 
termined to be 41,564 minutes per month (27,914 = 


13,650)..* 


It should be noted that approximately this same result 
would be reached if we assume that the average delivery 
time per point to the non-store customers is the same 

as the average delivery time per point to the store cus~ 
tomers. The total points delivered to non-store customers 
in the month of March, 1966 was 411,057 (RA&PX 180,line 

8, col. 16). Dividing the 41,564 minutes derived above 
by 411,057 we get .0111 minutes per point. The total 
points delivered to all grocery store customers in the 
month was 1,285,676 points [1,025,549 points to A&P stores 
(RA&PX 180, line 8, col. 1) + 26,609 points to the 15 
independent stores receiving limited service (RA&PX 184, 
line 8, col. 8) + 233,518 points to the non-A&P full- 
service customers (RA&PX 180, Jine 8, col. 13)]. The 
total serving time to store customers in the month was 
129,272.16 minutes (105,632.31 + 4,151.25 + 19,488.6; 

A&P Findings 655, 656, 657, supra). Thus, the average 
serving minutes per point to ese customers was .1005 
minutes per point. If the .1005 minutes were applied 

to the points delivered to non-store customers (411,057) 
to estimate the total serving time for delivery to them, 
that total time would be increased from 41,564 minutes 

to 41,311. The only purpose of deriving the serving time 
to the non-store customers is to permit the calculation 
of total serving time to all customers, and, in turn, the 
total constant time. The only relevant effect of substi- 
tuting 41,311 for 41,564 would be to decrease total serving 


(Footnote continued on next page) 
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The total serving time required to serve the grocery store 
customers served on the O'Hare wholesale routes was 129,272.160 


minutes. This is the sum of the serving time for A&P stores 


and the 28 complaint customers (105,632.31 minutes, A&P 


Finding 655), the 15 other O'Hare route customers who re- 
ceived limited service (4,151.25 minutes, A&P Finding 656), 
and the 44 other O'Hare route grocery store customers who 


received full service (19,488.6 minutes, A&P Finding 657). 


(Footnote continued from previous page) 


time from 170,836 to 170,583, a decrease of only .15 percent. 
It is not surprising that the average minutes per point for 
deliveries to the non-store customers is closely comparable 

to the average minutes per point for deliveries to store 
customers. First, the points per delivery are not far apart. 
Thus, the points per delivery for non-store customers average 
301 [(302,949 school points + 108,108 non-school points) ¢ 
(821 school deliveries + 546 non-school deliveries)], while 
the points per delivery for store customers average 275 
[1,285,676 store points + 2,322 A&P deliveries + 405 limited 
service other store deliveries + 1,955 full service other 
store deliveries)]. Moreover, the Solverson time standard 

for restaurant service falls between the full service standard 
and limited service standard in such a way as to indicate that 
the average serving time for the non-store customers should 

be about the same as the averace servina time for the store 


customers on the O'Hare routes. If we look at the 251-300 unit 
bracket, for example, we see that full service requires 37.95 
minutes per delivery (A&P Finding 652, supra), modified drop 
service requires 26 minutes per delivery (A&P Finding 651, 
Supra) and restaurant service requires 30.00 minutes per de- 
livery (A&P Finding 658). 75% of the points delivered on the 
O'Hare branch to stores were limited service deliveries to A&P 
and 15 other store customers. (Compare RA&PX 180, line 8, with 
RA&PX 233, p. 8, line 8). Thus, averaging the limited service 
with the full service deiiveries, we get 28.99 minutes per de- 
livery [(.75 x 26) + (.25 x 37.950)], quite close to the 30.00 
minutes shown by Solverson for restaurants in this bracket. 
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The total serving time to all of the customers served 
by the O'Hare Wholesale Routes was 170,836.16 minutes, 
i.e., 129,272.160 minutes for Grocery Store Customers 
(A&P Finding 660), plus 41,564 minutes for Non-Store 


Customers (A&P Finding 659). 


The total common time is, therefore, found by subtract- 
ing the total serving time of 170,836.16 minutes (A&P 
Finding 661) from 222,720 total route minutes (A&P Find- 


ing 654), and equals 51,883.84 minutes. 


The total common cost is, therefore, obtained by mul- 
tiplying the total common time, 51,883.84 minutes (A&P 
Finding 662) by the cost per route minute of $.22604 
(A&P Finding 649) to obtain a total common cost of 


$11,727.823. ° 


The common cost per delivery is determined by dividing 
the total common cost of $11,272.823 (A&P Finding 663) 
by 6,049, the total number of deliveries made on the 
O'Hare regular iutaweli eoutan in March, 1966 (RA&PX 


180, line 3, col. 17; RA&PX 233, go. 8, line 3. col. 17). 


The common cost per delivery is thus determined to be 


$1.938804. 


The specific cost per delivery for each customer is 


determined by multiplying the serving time per delivery 
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(A&P Finding 653) by the cost per minute (A&P Finding 
649) . 


The total cost per delivery for each customer is the 
sum of the specific cost per delivery to the customer 


and the common cost per delivery (RA&PX 9, p. 6). 


The delivery cost per point can then be determined for 
each customer by simply dividing the total cost per 
delivery, by the number of points per delivery (RA&PX 
9, p. 8). The calculation of delivery cost per point 
for each of the allegedly injured customers and for 


A&P is as follows: 


em Reese em et gy en 
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SERVING SPECIFIC COMMON TOTAL POINTS DELIVERY 
TIME PER COST PER COST PER COST PER PER COST PER 
CUSTOMER DELIVERY (1) DELIVERY (3) DELIVERY (4) DELIVERY (5 DELIVERY (6) POINT (7) 


Mr. Central 50.44 $11.401457 $1.938804 13340261 482.164 -027667 
Mayfair Foods 50.44 11.401457 1.938804 13.34026: 437.382 -030500 
James Cox 44.02 9.950281 1.938804 11.889085 365.687 032512 
Misicka's Foods 35.25 7.967910 1.938804 9.906714 250.066 .039616 
Jos. Michalowski 37.95 8.578218 1.934804 10.517922 282.331 -037253 
Cardinal Stores 35.25 7.967910 1.938804 9.906714 236.070 -041965 
Madison LaVeigne 35.25 7.967910 1.938804 9.906714 203.989 048565 
Bel Park Foods 30.60 6.916824 1.938804 8.855528 183.209 048336 
Greenview Fruit 29.80 6.735992 1.938804 8.674796 180.200 -048140 
Strickland #159 30.60 6.916824 1.938804 8.855628 184.287 -048053 
Robert Battali 35.25 S 7.967910 1.938804 9.906714 214.411 046204 
Edward Marszaick 30.60 6.916824 1.938804 8.855628 184.207 -048074 
Bill's Market #194 29.80 6.735992 1.938804 8.674796 176.732 -049084 
Gene's Food Shop 35.25 7.967910 1.938804 9.906714 210.720 -047014 
Spot Lite Market 35.25 7.967910 1.938804 9.906714 203.300 048730 
Theresa Crispino 29.80 6.735992 1.938804 8.674796 173.221 -050079 
Forest Food Mart 27.75 6.272610 1.938804 8.211414 158.906 -051675 
Strickland #256 25.60 5.786624 1.938804 7.725428 135.658 0569438 
Congress Food 27.75 6.272610 1.938804 8.211414 156.338 -052523 
Floom Bros. 27.75 6.272610 1.938804 8.211414 151.404 -054235 
Jos. Berlin & Son 25.60 5.786624 1.938804 7.725428 136.038 .056789 
Bruno Nalepa 27.95 6.272610 1.938804 8.211414 151.397 -054238 
Blanche's Foods 26.63 6.019445 1.938804 7.958249 142.768 -055743 
Edward Truty 26.63 6.019445 1.938804 7.958249 146.534 -054310 
Barney Trainor 24.338 5.510855 1.938804 7.449659 129.436 -057555 
Bill's Market #002 24.38 5.510855 1.938804 7.449659 123.721 -060213 
Peterson's Foods 23.13 5.228305 1.938804 7.167£09 115.786 -061900 
Joe Milecki 23.13 5.228305 1.938804 7.167109 116.618 061458 


A&P 35.25 7.967910 1.938804 9.906714 441.700 -022429 


(1) A&P Finding 653 

(2) A&P Finding 649 

(3) Serving Time (Column A) times Cost per Minute (Column B) 

(4) A&P Pinding 664 

(5) Specific Cost (Column C) plus Common Cost (Column D) 

(6) A&P Finding 634 for Complaint Customers. RA&PX 233, p. 8, 
for A&P 

(7) Total Cost per Delivery (Column E) divided by Points per 
Delivery (Column F) 


§ 906 3C 
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The additional delivery cost per point incurred by Borden 
to serve each of the allegedly injured customers may be 
determined by subtracting Borden's cost of delivery per 
point to A&P, $.022429 (A&P Finding 667) from the cost of 
delivery per point incurred by Borden to deliver to each 
allegedly injured customer, as determined in A&P Finding 
667. The results of this calculation for each of the 
allegedly injured customers is as follows: 


A B Cc 
DELIVERY COST PER POINT 
COMPLAINT A&P ADDITIONAL COST INCURRED 


CUSTOMER CUSTOMER (1) (2) FOR COMPLAINT CUSTOMER (3) 


“Mr. Central -027667 -022429 -005238 
Mayfair Foods -030500 -022429 -008071 
James Cox -932512 -022429 © -010083 
Misicka's Foods -039616 -022429 -017187 
Jos. Michalowski -037253 -022429 -014824 
Cardinal Stores -041965 -022429 -019536 
Madison LaVeigne -048565 -022429 -026136 
Bel Park Foods - 048336 -022429 -025907 
Greenview Fruit -048140 -022429 O25 711 
Strickland #159 -048053 -022429 -025624 
Robert Battali - 046204 -022429 «023775 
Edward Marszaick _ «048074 -022429 -025645 
Bill's Market #194 * - 049084 -022429 -026655 
Gene's Food Shop -047614 -022429 -024585 
Spot Lite Market - 048730 -022429 * -«Q26301 
Theresa Crispino 2050079 — "022429 -027650 
Forest Food Mart * .051675 -022429 -029246 
Strickland #256 -056948 -022429 -034519 
Congress Food -052523 -022429 -030094 
Floom Bros. -054235 -022429 -031806 
Jos. Berlin & Son -056789 -022429 -034360 
Bruno Nalepa -054238 -022429 -031809 
Blanche's Foods -055743 -022429 -033314 
Edward Truty -054310 -022429 -031881 
Barney Trainor ~057555 -022429 -035126 
Bill's Market #002 -060213 -022429 -037784 
Peterson's Foods - 061900 -022429 -038471 
Joe Milecki -061458 -022429 -039029 


(1) A&P Finding 667 Customer Delivery Cost 


(2) A&P Finding 667, A&P Delivery Cost 
(3) Column A - Column B 
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In addition to their criticisms of Mr. Havemeyer's 
allocation of the drivers' commissions and building 
and automotive expenses, which we have demonstrated 

to be without merit (A&P Findings 644 to 648), Com- 
plaint Counsel have leveled several additional attacks 


on Mr. Havemeyer's allocation cf delivery costs. 


First, Complaint Counsel contend that Mr. Havemeyer's 
division of stores into limited service and full ser- 
vice categories is “arbitrary and unfounded” (C.C. 


Finding 15(b) (vi)). This criticism is unwarranted. 


It is obvious that some such division of stores into 
categories must be made. The Government's own witness, 
Dr. Lyle Solverson, testified that he would classify 
delivery systems in three categories: full service, 
modified drop service, and drop service (Solverson Tr. 
1547-48). He also indicated that these categories would 


be applicable nationwide (Tr. 1556). 


Mr. Havemeyer reached his conclusions after a careful 
analysis of the testimony of the various witnesses, 


Borden's route books, and the stipulations of the parties. 


The record clearly establishes that all of the customers 
treated by Mr. Havemeyer as receiving full service de- 


livery did, in fact, enjoy such service. Mr. Havemeyer 
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explained in some detail the sources on which he relied 
in reaching his conclusions on that score (Tr. 8952-58). 
He pointed out that in the case of Mayfair, for example, 
the Borden driver performed all functions normally 
associated with full service - i.e., the Borden driver 


delivered to the dairy case, checked the date of stock 


in the case, removed out-of-date merchandise and rotated 


the stock in the dairy case, and that Mayfair received 
special deliveries (Tr. 8953-54). In the case of James 
Cox, the drivers made deliveries to the dairy case, made 
out the order, rotated the merchandise and removed out-of- 
date merchandise (Tr. 8954-55). None of the eight O'Hare 
customers listed on the stipulation of services (RA&PX 

35) received service sufficiently different from Mayfair 
and James Cox to warrant a conclusion that their delivery 
services should be classified in any way other than full 
service (Tr. 8956-57). The route book notations, as sup- 
plemented by the testimony of Joseph Pergler, indicated 
that all the other customers likewise received full ser- 
vice (Tr. 8957-58). Mr. Pergler, in fact, testified that 
all the non-A&P customers on the O'Hare Branch received 
full service delivery (Tr. 5651-52). Thus, Mr. Havemeyer's 
treatment of these customers as full service customers was 
not based on some arbitrary assumption or classification, 


but on the evidence in the case. 


674. 
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Complaint Counsel apparently contend that Mr. Havemeyer 
should have analyzed each work element involved in full 
service delivery to each of the 28 complaint customers, 
studied each element separately, and established dif- 
ferent categories for each customer where there was the 
slightest difference in the service received. This 
contention is obviously absurd. As indicated, Complaint 
Counsel's own witness, Dr. Solverson, indicated that he 
would divide the customers into only three categories. 
Further, the record clearly establishes that despite 
any minor differences, the allegedly injured customers 
all received essentially the same services. Finally, 
at this late date, considering the records available, 
Mr. Havemeyer could not have prepared a more detailed 


study. 


Complaint Counsel's position on this question amounts to 
a demand that respondent A&P separately determine the 
precise time required for delivery at each stop. This, 


their own witness, Dr. Solverson, testified is "very 


difficult to do" (Solverson Tr. 1582). Indeed, the State of 


Wisconsin attempted to do so, but abandoned the effort (Solverson 


Tr. 1582). For Complaint Counsel to here urge that a buyer 


must do so years after the events in question is prepos- 
terous. Mr. Havemeyer made a reasonable application of 
the available evidence and used reasonable classifications 


in allocating costs with respect to the delivery function. 
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Complaint Counsel contend (c.c. Pinding 15(b)(vi)) that 
Mr. Havemeyer should have treated as full service the 
nineteen A&P stores that received "route bookkeeping" 
service, by which Complaint Counsel apparently mean the 
notation in the Borden driver's route book of the quan- 
tities delivered. Such treatment would be totally 


unwarranted. 


First, it should be noted that the additional time re- 
quired to perform this minor function for nineteen of 
the 198 A&P stores in the Chicago area (CX 22A) is 
minuscule and would have a totally negligible affect 
on Mr. Havemeyer's conclusions. We also note that 
this is not a "service" to A&P; it is only a matter 


of the routeman's record-keeping for his own purposes. 


More important, it is undisputed that no such entries 
were supposed to be made for the A&P stores. Joseph 
Pergler, Borden's O'Hare branch Manager, testified that 
the drivers were instructed to make no bookkeeping 
entries for any of the A&P stores (Tr. 5652). Mr. 
Pergler testified (Tr. 5745) that some drivers occa- 
sionally failed to observe their instructions. Thus, 
to the extent such entries were made, it was done con- 
trary to instructions received from Borden management. 


AGP may only be held responsible for negotiating a 
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proper contract, and should not be held responsible for 
occasional deviations from the contract by Borden per- 


sonnel. 


Furthermore, it was Complaint Counsel that initially 
decided to treat all the A&P stores together. If they 
now want to analyze individual A&P stores separately, 
they must do so consistently, and compare each allegedly 


injured customer with the specific competing A&P store. 


In their proposed Finding 15(b) (ii), Complaint Counsel 
argue, in essence, that A&P cannot be allowed to cost 
justify on the basis of the difference in service pro- 


vided to it and Borden's other customers, because, A&P, 


as a buyer of milk products, has the responsibility of 


ascertaining that the seller has offered comparable 

services and prices to all other buyers. As we demonstrate 
(A&P Findings 955-58, pp. 922-23, infra), this is not the law. 
In any event, A&P cannot be charged with knowledge of 
Borden's offers to other customers. Of all the allegedly 
injured customers who testified in these proceedings, 

only Gintert was aware that Borden offered a discount 

for pre-ordering, and his store switched t2 pre-ordering 

in 1966 or 1967 [Gintert (Wilco) (Tr. 2522-2523); Barnes 
(Wally's) (Tr. 3913); Lasorso (Mayfair) (Tr. 2699-2700); 


James Cox (Tr. 3998); Barney (Model) (Tr. 3818); 
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Kristoff (Burger) (Tr. 2330); Minard (Tittle) (Tr. 


3208)]. I£ none of these customers were aware of 
Borden's pricing practices, then A&P can surely not 
be charged with such knowledge. Furthermore, Borden 
was subject to an order against price discrimination 
in milk sales in the Chicago area entered on April 24, 
1963 by Chief Judge Campbell of the United States Dis- 
trict Court for the Northern District of Illinois. 
(See Order dated November 27, 1973 Taking Official 
Notice of Court Judgment.) A&P should have been en- 
titled to assume that Borden would comply with this 


court order. 


Complaint Counsel contend that Mr. Havemeyer should 
have organized his study so as to compare A&P's pur- 
chases of the eleven private label items with the 
allegedly injured customers’ purchases of those items 
alone (C.C. Finding 15(b) (viii)). What Complaint Counsel 
fail to acknowledge is that Mr. Havemeyer prepared his 
study to respond to CX 183A-D, and performed the same 
comparisons as did the Complaint Counsel's accountant. 
That Mr. Havemeyer analyzed the situation in the method 
selected by Complaint Counsel is sufficient; Complaint 
Counsel may not be heard to complain that a method of 


comparison they themselves selected is unreasonable. 
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The physical delivery cost differences set out in these 
findings are reasonable estimates of Borden's savings 


in serving A&P. They should be accepted. 


Branch Clerical Cost 


Since A&P took larger deliveries than most of the al- 
legedly injured customers on the O'Hare route, it is 
to be expected that the branch clerical cost per point 


would be less than that for most of these other customers. 


It is obvious, for example, that the office work in con- 


nection with a delivery of 200 quarts of milk is not 


twice the work for a delivery of 100 quarts. 


RA&PX 164 is a flow chart which shows the development 

of the branch clerical costs (Havemeyer Tr. 8221-22). 

From Borden accounting records, Case and Company first 
determined the branch. clerical expenses at the O'Hare 
Branch for March, 1966 applicable to the wholesale routes, 
from which they excluded the amount applicable to bulk 
customers and schools who were served on those routes to 
determine the amount applicable to the regular (store) 
wholesale busines meyer Tr. 8222; RA&PX 164). They 
then determined the number of O'Hare regular wholesale 
delivery tickets in March, 1966 to obtain a branch clerical 


expense per delivery (Havemeyer Tr. 8222). The branch 
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clerical cost per delivery was in turn divided by the 
number of points per delivery for each customer for 
whom the analysis was performed to determine a branch 
clerical cost per point for the customer (Havemeyer 


Tr. 8222-23) . 


Complaint Counsel criticize this method of allocation 


on the ground that the clerical branch costs involve 


functions other than the handling of delivery tickets, 
and they refer specifically to inventory control, 
maintenance, operation of the vehicles, payroll and 

the selling function (C.C. Finding 15(c) (i)). Had the 
methodology suggested by Complaint Counsel been em- 
ployed, the result would have been to increase the cost 
justification (Havemeyer Tr. 9695). Mr. Havemeyer noted 
that there was some clerical cost associated with the 
selling function. Had that portion of branch clerical 
associated with selling been allocated to the selling 
function, none of that cost would have gone to A&P as 
there was no selling cost associated with A&P (Havemeyer 
Tr. 9695). If clerical costs associated with the deli- 
very function had been allocated to that function, the 
result would, obviously, have been to increase the delivery 
costs. Since the delivery cost approach employed by Mr. 


Havemeyer resulted in a cost advantage to A&P, an increase 
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in delivery costs would have increased this delivery 
cost advantage (Havemeyer Tr. 9695-96). Clerical costs 
associated with inventory control would have been allo- 
cated to customers on the basis of truck loading. Since 
the allocation of truck loading costs resulted in a cost 
difference in favor of A&P, an increase in truck loading 
costs would have increased the difference (Havemeyer 


Tr. 9695-96) . 


As Mr. Havemeyer indicated, clerical costs associated 
with the maintenance payroll of records would have been 
allocated to other functions such as truck loading, sales, 
and delivery, particularly truck loading and delivery, 
since most of the personnel were loaders and deliverymen. 
Thus, this method of allocation would have increased the 
cost justification associated with those functions. Any 
clerical costs associated with vehicle maintenance and 
vehicle records would have been charged through the de- 
livery function and increased the cost justification 


associated with that function (Havemeyer Tr. 9696-97). 


It should also be noted that while the methodology em- 
ployed in the allocation of clerical expenses was based 
on the assumption that the same type of clerical services 
were received by all customers, including A&P, certain 


clerical functions required for non-A&P customers were 
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not required for A&P. Those services were those asso- 
ciated with the rebate system, with the handling of 
out-of-date merchandise, with the collection of cash 
and checks and accounting for the same and comparing 
them against the bill, and with special deliveries - 
which under the private label contract A&P was not 
supposed to get. Had the clerical time been broken 
down to distinguish between clerical functions asso- 
ciated with A&P and clerical functions associated 
with non-AéP stores, less would have been charged to 


A&P and more to non-A&P stores (Havemeyer Tr. 9697-98). 


allocating clerical costs, the method employed has re- 


sulted in a bias against A&P. 


In any event, the method chosen by Mr. Havemeyer was 
proper. It is appropriate to associate a cost with 
the principal function to which it is related; number 


of deliveries or delivery tickets meets that test. 


Borden's branch clerical costs at O'Hare for the month 


of March, 1966 were obtained from a Borden accounting 


ledger, account 723-004, identified as O'Hare Office 
‘e 
Expense and introduced into the record as a part of 


RA&PX 72 (Havemeyer Tr. 8472). As with the O'Hare truck 
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loading cost, the O'Hare Branch clerical cost was dis- 
tributed among the categories of milk sales for which 
the O'Hare Branch performed clerical services. In 

the case of branch clerical costs, however, the dis- 
tribution was among regular wholesale, vendor, bulk 
wholesale, and counter sales. No allocation was made 


to retail sales (Havemeyer Tr. 8472). 


An allocation of a portion of the branch clerical costs 
to counter sales business was required because, while 
these items did not physically pass through the O'Hare 
Branch, the Borden accounting system credited these 
sales to O'Hare, which handled the bookkeeping (Pergler 
Tr. 5631-32, 5693). Borden's records charge the office 
costs of these sales against the O'Hare Branch (RA&PX 


70, line entitled "O'Hare Office Cost”). 


In spite of Complaint Counsel's claim that Mr. Havemeyer's 
failure to allocate any portion of O'Hare clerical ex- 

pense to retail sales was improper (C.C. Finding 15(c) (iii)), 
the record clearly supports Mr. Havemeyer. An examination 
of the Borden ledger for account 723-004 [the O'Hare Branch 
Clerical Costs (A&P Finding 690)] reveals that it is cap- 
tioned in the upper left-hand corner "Region 7 Chicago 

Metro, Location 723, Account 044 Office Expense” (RA&PX 


70). Lecacion 723 is identified as "Irving Park-Whise 


og 
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Rts. (O'Hare Wholesale)" (RA&PX 68). Thus, one would 
not expect to find retail expenses in a location 723 
account. Accordingly, none of the office expense of 
operating the O'Hare retail routes would have been 
entered in account 004 at location 723, and accordingly 
none of the branch clerical expenses were allocated to 


those routes. 


The allocation was made among regular wholesale, vendor, 
bulk wholesale, and counter sales on the basis of the 
points delivered in each category. Complaint Counsel 
protest that this initial allocation on a per point 

basis is inconsistent with Mr. Havemeyer's subsequent 
allocation of the portion of the branch clerical expense 
attributable to the regular wholesale business (C.C. 
Finding 15(c) (ii). Mr. Havemeyer was required to make 
the initial allocation of clerical expenses on a per 
point basis because no information was available which 
support any other method of allocation. In fact, Mr. 
Havemeyer's use of volume aa a basis for allocating branch 
clerical costs among these various categories of business 
probably resulted in the allocation of too much tc the 
categories other than wholesale store routes, thereby 
diminishing the amount to be allocated among A&P and 

the allegedly injured customers and thereby reducing 


the differential. The one Borden accounting record 
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which shows an allocation of the branch office expense, 
RAGPX 70, clearly demonstrates this. Thus, only $66 
out of a total of $5,754 costs for May, 1965, or only 
slightly more than 1%, was allocated by Borden to 
counter sales, whereas the same document shows that 
counter sales were 986,074 points out of total O'Hare 
sales of 4,641,439 points, or over 21% of total sales 
(RA&PX 70). Likewise, wholesale business, while ac- 
counting for only 1,878,004 points, or approximately 
40% of total sales, was charged with $2,923 or almost 
51% of the total branch clerical expense (RA&PX 70). 
In Mr. Havemeyer's analysis, the regular wholesale 
business was allocated significantly less than half 


O'Hare's branch clerical cost (RA&PX 233, p. 11). 


The branch clerical cost per delivery ticket was de- 
termined to be 72.5¢ (Havemeyer Tr. 8478-79; RA&PX 233, 

p. 11). In the comparison of Borden's costs of providing 
A&P'’s total milk and dairy requirements (both private 

and Borden label) with its costs of servicing the allegedly 
injured customers, the cost of the branch clerical expense 
per point was obtained, for both A&P and the other cus- 
tomer, by dividing this cost per delivery of 72.5¢ by 


the number of points per delivery (Havemeyer Tr. 8478-81). 
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In the calculation comparing Borden's costs of deliver- 

ing only private label milk to A&P against its costs 

of delivering all products to the other customers, 

it was necessary to apportion the branch clerical cost 
between the Borden label and the private label items as 
shown on the bottom half of page 48 of RA&PX 170 (Have- 
meyer Tr. 8479). The apportionment was based on the ratio 
of lines on the A&P delivery ticket for each product - i.e., 


11 lines on the delivery ticket were for private label 


items and 27 were for Borden label items so that 11/38 or 
28.95% was allocated to private label, and 27/38 or 71.05% 
was allocated to Borden label (Havemeyer Tr. 8479; 

RA&PX 233, p. 11). The use of these ratios for apportioning 
the office expense between the private label and Borden 

label products delivered to A&P does not involve an assumption 
that all 38 lines were actually used on each delivery ticket. 
The assumption is only that the relationship between the 
private label items taken and non-private label items taken 
would be approximately in this 30-70 relationship (Havemeyer 
Tr. 8485). For example, instead of taking 11 private label 
items every day, A&P might have bought only 9 items, and 
instead of 27 Borden label items only 24, but the relationship 
between the two labels would have been more or less constant 
(Havemeyer Tr. 8485-86). This assumption is founded on a 
review of the route book pages where the data was available 


(Havemeyer Tr. 8486). No other or better method of allocation 


was available. 
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In spite of the objections of Complaint Counsel (C.C. 
Finding 15(c){(vii)), the Advisory Committee on Cost 
Justification, in its Report to The Federal Trade Com- 
mission, dated February, 1956, expressly recommended 
that the sales accounting function be allocated on 


the basis of the "number of orders or invoices or 


invoice lines, number of transactions, number of 


accounts” id., emphasis added. In any event, the 
necessity of making the allocation was imposed by 

the nature of the price difference comparisons Com- 
plaint Counsel saw fit to make. Respondent did no 
more than respond to those comparisons. Any arbitrari- 
ness in the allocation of the branch clerical costs 
between Borden and private label milk is the inevitable 
consequence of Complaint Counsel's choice and is but 
one more reason for rejecting the O'Hare price compari- 


sons they presented in CX 183A-D. 


The 28.95% of the 72.5¢ branch clerical cost per deli- 
very, or 21.0l1¢, which ia allocable to private label 
was then divided by the average number of private label 
points per delivery to determine a branch clerical cost 


per point (Havemeyer Tr. 8481-2). 


It is important to recognize that the branch clerical 
cost was not allocated on the basis of delivery tickets 


but rather on the number of deliveries (Havemeyer Tr. 
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8478). The delivery ticket was used only to allocate 

the delivery expenses between Borden label and private 
label deliveries to A&P. Allocation of branch clerical 
costs on the basis of number of deliveries is appropriate 
because such costs tend to be incurred in proportion to 
number of deliveries rather than points delivered, dollar 
volume, or some other variable. Thus, it takes "no more 
measurable time to multiply 300 by a price as it does to. 


multiply 13 by a price” (Havemeyer Tr. 8483). 


The allocation of branch clerical cost on a per delivery 
basis is in no way impaired, as Complaint Counsel allege 
(C.C. Finding 15(c)(iv)), by the fact that branch clerical 
functions may differ as between cash and credit customers 
(Havemeyer Tr. 8477). While some branch clerical acti- 
vities may not be necessary for cash customers, there 

are other activities which were required for those cus- 
tomers only (e.g., handling and accounting for the cash 
collected by the driver) (Havemeyer Tr. 8477). No more 
precise method was available and the one used by Mr. 


Havemeyer was appropriate. 


In another respect Mr. Havemeyer understated the dif- 
ferential by allocating too much of the branch clerical 


expense to A&P. Since most independent stores were cash 
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customers - 53 out of 72 studied (RA&PX 180; Havemeyer 
Tr. 8477) - and since each non-A&P store had to be 
separately billed whereas A&P stores were all centrally 
billed (RA&PX 180) involving only a single bill for all 
A&P stores, it is clear that the allocation of branch 
clerical cost equally on a delivery basis results in 
substantially overcharging A&P vis-a-vis all of Borden's 


other customers. 


The details of the development of the branch clerical 
cost are set out on page 48 of RA&PX 170 (Havemeyer 

Tr. 8466; see also RA&PX 233, p. 11). The total volume 
in points sold by the O'Hare Branch in the fifth period 
of 1965 and the points sold by O'Hare in that period 

in the wholesale, bulk wholesale, vendor, and counter 
categories are set out on the first line. In the second 
line, both the O'Hare Branch total office expense and 
the office expense allocable to each of these categories 
of business are set forth. Both the volume of delivery 
and the office expense figures are taken directly from 

a Borden accounting record, which was received in evidence 


as RAGPX 70 (Havemeyer Tr. 8466-67). 


The spreads between the branch clerical costs charged 


to A&P and the other customers range from a low of about 


$.0014 in the comparison of A&P's total purchases with 
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Cardinal Store's purchases (RA&PX 233, p. 44) to a high 
of about $.0046 in the comparison with Peterson's Foods 
(RAGPX 233, p. 65). The most common difference is on 
the magnitude of $.002 or $.003 per point. These dif- 
ferences are far below the 2% discount allowed by the 
Borden Company to its customers who received central 
billing (Gose Tr. 1110; Pergler Tr. 5727). The average 
list price per point for all products sold to A&P in 
March, 1966 was $.266200 (RA&PX 233, pp. 39-66; RA&PX 
1856-2(5); 201B-U). Two percent of $.266200 equals 
-005324, or more than one-half cent per point, which 

is greater than even the highest difference determined 
for the branch clerical function by Mr. Havemeyer, and 
more than twice that of most of the differences. Con- 
trary to Complaint Counsel's contention, therefore, that 
there may be extra clerical expense involved in handling 
A&P's account (C.C. Finding 15(c) (vi)), the record is 
clear that Mr. Havemeyer's analysis understated the 


differential. 


Complaint Counsel suggest that Mr. Havemeyer may have 
underestimated the portion of clerical expense for school 
deliveries (C.C. Finding 132). Because of insufficient 
information in the Borden records, Mr. Havemeyer had to 

rely on information for March, 1965. RA&PX 74 is a breakdow: 


of Borden's O'Hare routes in March, 1965. It indicates that 
+ 
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in March, 1965 there were four school routes serving 
an average of about 20 schools per route. In March, 
1966 there were two school routes. The same average 
number of stops (20) was applied by Mr. Havemeyer to 
these two routes to determine the number of deliveries 
to be included in the clerical cost allocation (Tr. 
8474-8476). There is no reason to suspect that the 
average number of stops in a school route would change 
over the course of a year. Furthermore, thir study 
represents a good-faith effort made by a buyer not a 
seller, years after the fact. The buyer should not be 
held responsible for missing information in the seller's 


records. 


The branch clerical costs per point for A&P and the 
other Borden customers are set out in RA&PX 233, pp- 
39-66. The spreads indicated between Borden's cost of 
serving As? and the allegedly injured customers are 

the minimum conceivable spreads on the basis of the 
records now available to the parties, and, indeed, are 
substantially biased against A&P's cost justification 


defense. They should be accepted. 
5. Product Waste Cost 


Under the private label program A&P was not entitled 
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to a return privilege, i.e., a privilege to return out- 
of-date merchandise that was not defective (CX 62Q). 

It is clear from the record that Borden saved money in 
serving a customer who gave up this privilege. Thus 
it was willing under its published discount schedules, 
to give a 1% discount to customers who yielded that 


privilege. E.g., CX i328. 


706. RA&PX 165 is a flow chart prepared under Mr. Havemeyer's 
supervision (Havemeyer Tr. 8224), which illustrates the 


manner in which he develored the product waste costs 


(Havemeyer Tr. 8488). Borden's product waste costs 
were not applicable to the private label program be- 


cause, as has been noted, A&P did not have, under that 


arrangement, a return privilege (Havemeyer Tr. 8224). 
The product waste cost was, therefore, separately de- 
termined and charged against the volume of Borden's 


products eligible for the product return privilege 


(Havemeyer Tr. 8224). 


The product waste cost incurred by Borden at O'Hare 


in March, 1966 is obtained from a Borden ledger, 


account 723-0°3-17, which is a part of RA&PX 72. This 
cost was then divided by the number of points eligible 
for the return privilese to obtain the product cost per 


point for stores which were eligible for the return 


8224-25; RA&PX 165). 


privilege (Havemeyer Tr. 
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In order to determine the number of points eligible 
for the return privilege, Case and Company began with 
the total regular wholesale points sold by Border ec»: 
of the O'Hare branch in March, 1966. This dats vat o5- 
tained from a Borden record, introduced into tis pro- 
ceeding as RA&PX 76 (Havemeyer Tr. 8224). From the 
total points sold, Mr. Havemeyer subtracted the number 
of points sold to stores receiving limited services to 
obtain the volume eligible for the return privilege 
(Havemeyer Tr. 8224). The product waste cost thus 
calculated by Case and Company was .001044 per point 
for the allegedly injured customers (see RA&PX 233, 


p. 21; Havemeyer Tr. 8225). 


Each of the allegedly injured customers was assigned 

the same product waste cost per point (Havemeyer Tr. 
8489), whereas A&P was assigned no cost for that function 
(Havemeyer Tr. 8225; see RA&PX 233, pp. 39-66). The 
recoré is clear that A&P did not enjoy a return privilege 
under the private label program (CX 62Q; Pergler Tr. 
5648), whereas all of the other allegedly irjured cus- 
tomers on the O'Hare Branch enjoyed this privilege (see 


RA&PX 35; RAGPX 170, p. 82; RA&PX 233, p. 30). 


Returned merchandise includes, in addition to out-of- 


date merchandise, both wrenandise returned because of 
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faulty containers (sometimes referred to as "leakers") 
and merchandise returned because of spoilage within 
date (Havemeyer Tr. 7749). Even a customer electing 

to forego the privilege of returning out-of-date milk 
was nevertheless entitled to credit for leakers or 
merchandise spoiled within date (CX 138, fn. 2; Cx 
62Q). The cost of leakers and milk spoiled within date, 
as opposed to out-of-date merchandise was not, however, 
charged by Borden to its product waste account, but was 
rather charged back to the Borden plant (Havemeyer Tr. 
8490, 8783). In any event, leakers or product spoiling 


within date would only constitute a small portion of the 


route returns (Havemeyer Tr. 7749). 


It is true, as Complaint Counsel state (C.C. Finding 
15(d) (iii)), that in the profitability study (RA&PX 
232) Havemeyer allocated some product waste expense to 
A&P for leakers and product spoilage within date. 
However, that figure represented only 5% of the total 
product waste expense, and as the product waste charged 
to the allegedly injured customers is miniscule, 5% 


of that figure would be absolutely de minimus. 


Throughout this section of their proposed findings, 
Complaint Counsel have engaged in an apples and oranges 


analysis. Complaint Counsel argue that since various 
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retailers have testified that they had very few out- 
of-date returns, a substantial part of the product 
waste was therefore due to leakers and product spoilage 
within date (C.C. Finding 15(d)(ii)). It is obvious, 
however, that product waste is a relatively small per- 
centage of merchandise delivered, and these retailers 
merely testified that out-of-date returns were few as 
an absolute number. Only Minard compared out-of-date 
returns to leakers and product spoilage within date, 
and his comparison was extremely rough. In contrast, 
Havemeyer testified explicitly that leakers and product 
spoilage within date constituted a very small portion 
of route returns (Tr. 7749). Similarly, Havemeyer's 
testimony that Borden probably experienced a high pzo- 
portion of gallon paper leakers constituted a comparison 
with half gallon leakers, not with other sources of 


product waste. 


Complaint Counsel]. urge (C.C. Finding 15(d) (iv)) that 
Mr. Havemeyer should have studied product waste by 
"different classes of customer, by type of store and 
volume of purchases." The records available today do 
not reveal the precise product waste chargeable to any 
particular customer. Even if it were possible, based 


upon the available records, to construct some comparison 
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of different classes of stores, the immense effort would 
not be justified, considering the relative unimportance 
of the product waste figure. Product waste is a quite 


small figure; it is the second smallest expense and even 


its total elimination would not alter Mr. Havemeyer's 


conclusions. 


The allocation of product waste on an equal per point 
basis to each customer eligible for the return priviiege 
is a perfectly reasonable hypothesis on which to predicate 
a cost analysis of the kind presented in this proceeding. 
The Advisory Committee on cost justification in its re- 
port to the Federal Trade Commission recognizes the 
validity of a per unit assignment of a cost, such as 
product waste, which cannot be directly assigned: 
"Assignment of these indirect costs is 

done by measuring the activity or output of 

the function in terms of units of functional. 

service which can be counted or measured [in 

this litigation, points], and then applying 

to each business segment the amount of the 

functional cost which is in proportion to its 

use of or responsibility for the units of 

functional serviccs." (at p. 24) 
The product waste charged to the non-ASP customers is 
quite conservative when compared with Borderi's pubiished 


discoun. schedules. The Borden published discount schedule 


for the Chicago Metropolitar. Region which was effective 


5 ERM NE Re eS TRCN NTR 
LL STAIR SI MABRY I IEEE EE ENTRIES LOS AE 


A&P PROPOSED FINDINGS OF FACT 


-734- 


during March, 1966 (see CX 138, 139 and 140) provides 


that “stores participating on the basis of no credit 
for return merchandise, except for faulty containers 
or products, will receive an additional 1%" (CX 138, 
fn. 2). As the average list price per point is on the 
order of 25¢ (see RA&PX 233, pp. 39-66), this amounts 
to .0025¢ per point. This figure is more than twice 
the value charged by Mr. Havemeyer to the customers 
enjoying the return privilege. Borden's published 
discount schedule thus demonstrates that the product 
waste figure charged to the non-A&P customer on O'Hare 
in Mr. Havemeyer's cost studies was an extremely con- 


servative one. 


Borden's product waste cost for O'Hare for March, 1966 

was taken directly from a Borden accounting record, 
identified on its face as a delivery expense account 

(see RA&PX 72, page entitled "Location 723, Account 023, 
Delivery Exp.-M"). The product waste cost is reflected 

in a subaccount within the delivery expense accounts. 
Separate subaccounts are set out in this same Borden 
accounting record for all other expenses associated with 
the delivery function, including the wages and commissions 
of route men. The set-up of the account makes it quite 


clear that Borden's handling costs for picking up and 
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returning out-of-date merchandise is not included in 
the product waste account charge (see RA&PX 72, page 
entitled "Location 723, Account 023, Delivery Exp.-M"). 
The cost of the time of the Borden route men who would 
perform this function is separately reflected on this 
same Borden account record under wages, commissions and 
supplementary employment benefits. It is undoubtedly 
because of Mr. Havemeyer's exclusion of the extra labor 
costs involved in returning out-of-date merchandise 
that the product waste cost figure per point which he 
derived, .001044 per point (RA&PX 233, p. 21), is so 
much lower than the figure one would obtain for this 


cost by applying the discount allowed on the Borden 


published discount schedule, .0025. The allocation of 


product waste charges thus made by Mr. Havemeyer in his 
cost analysis can only be an understatement of the ac- 
tual cost incurred by Borden of providing this service 


to those of its customers who elected to receive it. 
6. Sranch Selling Costs 


One of the expenses incurred at the O'Hare branch was 
selling expense, i.e., expenses associated with the ac- 
tivities of the salesmen who worked out of the branch. 


It is evident that, once the private label program was 
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entered into no selling effort at the branch was neces- 


sary with respect to A&P. The record shows that the 


salesmen did not in fact cail on the A&P stores (Pergler 
Tr. 5744-45; Havemeyer Tr. 8225}. Thus, this was a cost 


no part of which was allocable to A&P. 


RA&PX 166 is a chart prepared under Mr. Havemeyer's 
supervision which illustrates the manner in which the 
branch selling expenses were calculated (Havemeyer Tr. 
8225). From Borden accounting records, Mr. Havemeyer 
determined the costs associated with the branch selling 
expense at O'Hare in March, 1966 (Havemeyer Tr. 8225). 
As has been noted, the branch selling function was not 
applicable to the private label program (Have- 

meyer Tr. 8225). Accordingly, Mr. Havemeyer determined 
the number of points delivered to all the other stores 
on the O'Hare Branch and divided the total branch selling 
expense by those points, thereby arriving at a branch 
selling cost per point for those stores (Havemeyer Tr. 


8225, RA&PX 166). 


The details of the calculation of the branch selling 
expense per point are shown on RA&PX 170, p. 62 (Have- 
meyer Tr. 8492). The total branch selling expense al~ 
locable to non-A&P stores on the O'Hare wholesale routes 


is obtained from the Borden ledger card for location 723, 
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account 923, which is a part of RA&PX 72 (Havemeyer Tr. 


8492; RA&PX 170, p. 62, RA&PX 233, p. 23). The expense 
items which make ur the total branch selling expense are 
salesmen salaries, fringe benefits, travel expenses, 
Borden welfare, and other expenses (Havemeyer Tr. 8492- 
93).* Location 723, account 023 represents the O'Hare 
Branch wholesale store delivery expenses (Daube Tr. 
9180-81 RA&PX 68 and 72, account 723-23). With the ex- 
ception of the expense item for fringe benefits, all 

of the items shown on page 62 of RA&PX 170 (and on p. 

23 of RA&PX 233) are direct transfers from the Borden 
ledger, Location 7°'3, account 023 (Havemeyer Tr. 8375-76, 
8492; compare RA&PX 170, p. 62 and RA&PX 233, p. 23 
with RA&PX 72, Location 23, account 023, subaccounts 

4, “Wages Salesmen"; 8, “Welfare Bordens", 36, “Travel 


Expense", and 50 “Other Expenses”). 


Subaccount 4, “Wages Salesmen", records and salary of 

salesmen servicing wholesale business (Daube Tr. 9181). 
While there was some bulk wholesale business on regular 
wholesale routes at O'Hare in addition to stores (Have- 


meyer Tr. 8494), the Borden Company maintained a separate 


The Borden weifare expenses item was inadvertently 
omitted from page 62 of RA&PX 170 although the amount 
of this item, $29.34, was included in the total 
(Havemeyer Tr. 8493). It is now included in the final 
revision of the O'Hare cost studies (see RA&PX 233, 
>. 32). 
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account, 725-23, in which the salaries of salesmen who 


solicited those accounts were charged (Daube Tr. 9230; 


Havemeyer Tr. 8496). 


In spite of Complaint Counsel's protests (C.C. Br. 146, 


147), Subaccount 36, "Travel Expenses", does record the 
traveling expenses of salesmen serving wholesale store 
accounts (Daube Tr. 9181), and of that portion of the 
travel expense of the branch manager that related to 
sales activities at stores (Daube Tr. $211, 9215). "The 
intent of the account . .. is to absorb the traveling 
expense cost of salesmen and managers engaged in that 
activity" (Daube Tr. 9215). This account was, therefore, 
properly allocated by Mr. Havemeyer to the branch selling 


expenses. 


Subaccount 8, “Borden Welfare" was a separate selling 
account for Borden's selling personnel (Havemeyer Tr. 
8378). Complaint Counsel protest that this expense 
should have been included by Mr. Havemeyer as part of 
the delivery expense because he allocated this item as 
a part of delivery expense in his profitability study 
(C.C. Br. 149). This argument is invalid because it 
assumes that the records with which Mr. Havemeyer was 


working were similar in both studies. They were not 
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similar however, as our findings in these two studies 
make clear. In any event, the amount is so miniscule, 
$28 out of $4,171 (RA&PX 233, p. 23), as to have no 


effect on Mr. Havemeyer's determination of the branch 


selling cost. 


Subaccount 50, “Other Expenses", was assigned by Mr. 
Havemeyer to the branch selling expense functions be- 
cause this account includes miscellaneous expenses which 
are not otherwise classified (Havemeyer Tr. 8283). In 

his analysis of the profit that Borden might reasonably 
anticipate earning on its private label bid to A&P of 
September 21, 1965, Mr. Havemeyer had also attributed 
“other expenses" to the selling function (Havemeyer Tr. 
8385). At the time selected by Mr. Havemeyer to analyze 
Borden's potential profit, May 1965 (Havemeyer Tr. 8162), 
there was available a detailed breakdowr of the subaccount 
50 account (Havemeyer Tr. 8386). On the basis of his 
analysis of that detail, Mr. Havemeyer was able to conclude 
that none of the amount entered in that account was attri- 
butable to Borden's cost of doing business with A&P 
(Havemeyer Tr. 7754). The detail of this subaccount 

50 identifies each of the expense items as a petty cash 
expenditure, or where the detail does not expressly state 
petty cash, it identifies the item as a sum of money paid 


to Mr. Pergler (Haveme-er Tr. 7753-54; RA&PX 71, account 
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723-23). All but $27 out of a total of $2,024 entered 
in subaccount 50 (Havemeyer Tr. 7754; RA&PX 71, account 
723-23) are so identified (Havemeyer Tr. 7754). These 
petty cash disbursements at the O'Hare Branch were not 


used for the service of Asp (Pergler Tr. 5651). 


Although all of the expenditures charged to Mr. Pergler's 
account in subaccount 50 do not expressly state petty 
cash, Mr. Havemeyer's opinion was that none of those 
items were applicable to Borden's A&P business, since 
they were all in the nature of petty cash disbursements 
(Havemeyer Tr. 7754). All of the entries appear in the 
same Borden account. They all reflect expenditures charged 
to what Borden calls "other expenses". If these miscel- 
laneous expenses had been specifically related to the 
delivery system as opposed to the selling function they 
would have been so specified and posted in those accounts 
which are related to the route system (Havemeyer Tr. 


8383, 8385). 


The detail that was available on subaccount 50 of Location 
723, account 23 in May, 1965 was not available in March, 
1966 (Havemeyer Tr. 8386), but, in the absence of contrary 
information, it is reasonable to assume, as Mr. Havemeyer 
did, that the basic accounting method used in 1965 was 


continued in 1966 (Havemeyer Tr. 8386). Moreovex, this 
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assumption is bolstered by the comparable amounts charged 
to this account in May, 1965 and March, 1966 - $2,024 in 


May, 1965 (RA&PX 71, account 723-23) and $1,539 in March, 


1966 (RA&PX 72, account 723-23). Complaint Counsel's 


objections to Mr. Havemeyer's treatment of these costs 


(C.C. Br. 147, 148) are, therefore, not well taken. 


The fringe benefit expenditures are Mr. Havemeyer's 
calculation of the cost to Borden of these expenditures 
on behalf of its branch salesmen. It was determined as 
19.42% of the salary of the salesmen (Havemeyer Tr. 
8378; RA&PX 170, p. 37). The fringe benefit percent- 
age was determined by first calculating a sub-total of 
all fringe benefit expenditures identified on account 
723 and dividing that sub-total by the sub-total of all 
compensation payments charged to account 723 (Havemeyer 


Tr. 8376; RA&PX 170, p. 37). 


The branch selling expense per point was determined by 
dividing the total branch selling expense of $4,171.51 

by the number of points delivered to non~-A&P stores on 
the O'Hare regular wholesale routes, 260,127. The cost 
of the branch selling expense for nonrA&P stores at 
O'Hare in March, 1966 was $.0160 ($.01036 to six decimals) 
per point (Havemeyer Tr. 8492-93; RA&PX 170, p. 62, RA&PX 


233, p. 23). There was no branch selling cost attributable 
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to A&P (Havemeyer Tr. 8225). The cost of $.0160 per 
point was then charged against each of the allegedly 
injured customers (Havemeyer Tr. 8497-98). This is 


shown on RA&PX 233, pp. 39-69). 


Complaint Counsel object that Mr. Havemeyer did not 
consider the general expense of missionary work in his 
allocation. They argue tha. the salesmen's most im- 
portant function was to obtain new business and that 
they did not spend all their time with existing, non- 
A&P, store customers. Thus they contend chat this ex- 
pense is a general expense and should be borne equally 


by all customers on a volume basis (C.C. Finding 15(e) (i)). 


Complaint Counsel's argument is unfounded. The record 
does not support Mr. Lemberg's claim that the focus of 
selling effort was directed to the acquisition of new 
business (Lemberg Tr. 9417). No witness made such a 
statement. Eugene Dischner, Sales Director for Borden's 
Chicago Metropolitan Division, from November 1, 1967 
through December 31, 1968 (Dischner Tr. 7160), and who 
was in charge of sales (Dischner Tr. 7161), testified 
that the primary function of the sales staff was to "take 
care of present business and acquire new business for 
the Borden Company." (Dischner Tr. 7161). The sales 


staff made "calls on prospective customers and existing 
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customers." (Dischner Tr. 7161). Nowhere does Mr. 
Dischner or anyone else indicate that the majority of 
the salesmen's time was devoted to calling on prospec- 
tive customers, as opposed to existing accounts. It 
should be borne in mind that efforts to acquire new 
business are not confined to soliciting new accounts. 
New business is also secured by getting more business 
from existing accounts, e.g., a customer who carries 
one or more brands 7f milk products in addition to the 
Borden label may be induced to met a greater proportion 
of his milk requirements with Borden milk and dairy 
products, and a customer may be assisted in increasing 


his sales of Borden's milk and dairy products. 


It is entirely appropriate accounting procedure to 
charge all indirect expenses incurred in conducting an 
activity "in terms of units of functional services which 
can be counted or measured." Advisory Committee On Cost 
Justification, Report To The Federal Trade Commission, 
February, 1956, page 24. The Committee gives an example, 
which is particularly relevant to the Calculation of the 


branch selling function in this case. 


"A simple example makes this process 
clear. If the function is personal selling, 
one possible unit of functional service in 
@ customer analysis may be saies calls. If 
customers are divided into classes A, B, and 
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C, and if 10 percent of the calls are made 
on Class A, 30 percent on Class B, and 60 
percent on Class C customers, then the three 
classes share the cost of personal selling 
in those proportions. 


"Procedure for other functions 
similar. The steps are as follows: 


1. Ascertain the total 
cost of the function. 


2. Decide on an appropriate 
service unit by which the perform- 
ance output of the function may be 
measured. 
3. Measure the number of 
service units required by each 
segment to be costed -- in the 
example above, by the three 
classes of customers. 
4. Apply the costs of the 
function to the segments in pro- 
portion to the service units re- 
quired." (at 24). 
The branch selling activity was calculated in precisely 
this manner by Mr. Havemeyer. Points were the units of 
functional service which he counted. Mr. Havemeyer, 
following the recommendation of the Advisory Committee, 
then "applied to each business segment the amount of the 
functional cost which [was] in proportion to its use of or 
responsibility for the [sales activity]". Id. There were 
three classes of customers served on the O'Hare routes. 
Class A customers consisted of all the A&P stores, on 


whom no branch selling function was expended under the 
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terms of the private label contract (Havemeyer Tr. 8225; 
CX 62Q). Class B customers consisted of all the bulk 

and institutional customers on the routes. The sales 
expenses connected with servicing this class of cus- 
tomers was entered by Borden in a separate account, 725-23 
(Daube Tr. 9230). This leaves the non-A&P store customers 
on the O'Hare Routes as class C. To these customers was 
assigned the sales cost of soliciting such customers, 
which was separately set out by Borden in its accounting 
system as expenditures incurred in connection with its 
branch sales function for those customers (see A&P Find- 


ings 719-726 above) .* 


Complaint Counsel's second objection is to the assignment 
of the entire branch selling expenses to the non-A&P 
store customers on the regular wholesale routes (Have- 
meyer Tr. 8494; RA&PX 166) rather than assigning some 


of it to bulk customers (C.C. Finding 15(e) (ii)). 


Indeed, although Mr. Lemberg advanced the claim on 
direct examination, set out in A&P Finding 728 above, 
that it is inappropriate to charge a class of customers 
with sales costs expended in soliciting other accounts, 
he did not expressly state that he believed it was im- 
proper to assign such costs to all members of the same 
class as the new accounts contacted. In fact, he stated 
on cross-examination that he believes it is proper to 
allocate the cost of a salesman's work according to the 
time spent on different classes of customers (Lemberg 
Tr. 9433). It must be acknowledged, however, that the 
context of Mr. Lemberg's answer makes his meaning some- 
what obscure. 
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This objection is also without merit. As stated 
above the branch selling expenses incurred in serv- 
ing these custqmers were entered in Borden's account- 


ing records in a separate bulk account (Havemeyer 


Tr. 8496; Daube Tr. 9230; A&P Findings 720-26). 


Although some bulk accounts did appear on the regular 
wholesale routes analyzed by Mr. Havemeyer, it is very 
unlikely that these accounts would have been served 
by the store route salesmen since bulk accounts re- 
quire a person with specific knowledge of the bulk 
business (Havemeyer Tr. 8496). Consequently the 
allocation of the entire branch selling expenses 

to be found in Location 723, account 23, to the 
non-A&P store customers was proper, and did no more 


than follow the Borden accounting system. 


Moreovei:, while Mr. Lemberg does not expressly state 
that Mr. Havemeyer was correct in not assigning any 
portion of the branch selling expenses from Location 
723, account 23, to the bulk customers on the O'Hare 
routes, he did not advance such non-assignment as one 

of the reasons for his disagreement with Mr. Havemeyer's 
allocation (see Lemberg Tr. 9416-20). On the contrary, 
he seems to indicate that, with the exception of the 


effort to secure new accounts, it was appropriate to 
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charge the entire amount of the selling expenses 
reflected in Location 723, account 23, to the Borden 


wholesale customers (Lemberg Tr. 9419). 


Complaint Counsel also protest that the record does 
not support the position that salesmen did not call 
on A&P stores. They point out that the terms of 

the private label agreement provide that "Borden 
salesmen's services will be supplied at the store 
level only, to follow through on a compiaint cover~ 
ing such matters as service, product or container 
(CX 620)" (C.C. Br. 144). Complaint Counsel see 

fit to emphasize the phrase, "will be sup iied at 
the store level" but attempt to ignore the word 
"only": Following through on complaints is a minor 
sales activity. Complaint Counsel are, therefore, 
unjustified in criticizing Mr. Havemeyer's exclusion 
of the sales function as an activity to be charged 
against A&P. Their position that he should have made 
a study of the time spent by Borden on this function 


at A&P years ago is ludicrous. 


Complaint Counsel object on the ground that the sell- 


ing expense was allocated on the "erroneous basis" 
that the salesmen spent all their time with existing 


non-A&P store customers (C.C. Finding 15 (e) (iv)). 
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This is merely a renewal of their earlier argument 
that Mr. Havemeyer failed to take into account the 
general expense of missionary work (C.C. Finding 
15(e) (i)), and has already been disposed of (A&P 
Findings 729-731). 


One additional point needs to be considered in con- 
nection with the allocation of the branch selling 
function made by Mr. Havemeyer. The Commission 
Accountant, William Lemberg, agrees that at least 
some of the selling effort was directed to the al- 
legedly injured customers, and that they should be 
charged with the cost of that effort (Lemberg Tr. 
9488). Mr. Lemberg further acknowledged that there 
is no information available as to what proportion of 
the selling expense was attributable to the solici- 
tation of new accounts as posed to the servicing 
of existing accounts (Lemberg Tr. 9487-88), and that 
it would have been inaccurate to fail to assign at 
least part of the branch selling expense to the 
allegedly injured customers (Lemberg Tr. 9488). 
Further, Mr. Lemberg offered no objection to Mr. 
Havemeyer's determination that no part of the | “arch 
selling expense should be allocated to A&P (see 
Lemberg Tr. 9416-20). 
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Although Complaint Counsel do not expressly so state, 


the real gravamen of their criticism of Mr. Havemeyer's 
allocation of the branch selling expense seems to be 
that, while it is appropriate to allocate selling ex- 
penses among classes of customers (Lemberg Tr. 9433), 
the allocation made by Mr. Havemeyer was inadequate 
because it made such an allocation of the branch 
selling expense to the allegedly injured customers 
without making some allocation of Borden's central 
office selling expenses to A&P. In this regard, Com- 
plaint Counsel urge that Mr. Havemeyer has not studied 
the sales expense of Mr. Tarr and his assistants who 
allegedly spent considerable time on the A&P business 
(C.C. Finding 15(e)(v)). This argument was foreshadowed 
by the testimony of Mr. Lemberg in which he expressed 
the view that such time should have been charged directly 
to the A&P business (Lemberg Tr. 9420). He refused to 
accept Mr. Havemeyer's allocation of the overhead of 

the central office to A&P and all the other customers 

as adequate to compensate for Borden's selling efforts 
to A&P (Lemberg Tr. 9496-9498). While acknowledging 
that a portion of the salaries of these men was probably 
allocated to A&P in the allocation of overhead expenses 
made by Mr. Havemeyer (Lemberg Tr. 9498), and while in- 
deed agreeing that the allocation of central office 


expenses on the basis of a percentage of costs previously 
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allocated, as was done by Mr. Havemeyer, is an almost 


universally accepted accounting practice (Lemberg 


Tr. 9550), he nevertheless persisted in asserting 
that where sales managers or others handle specific 
accounts, the costs of their time should be charged 
directly to those accounts (Lemberg Tr. 9500). He 
insisted on this view in spite of his acknowledgement 
that it would not be fair to directly charge A&P with 
the cost of the time of men such as Mr. Tarr without 
at the same time charging the balance of the central 
office costs to the other customers (Lemberg Tr. 
9499). Mr. Lemberg was also frank in acknowledging 
that he was "not suggesting that could have been done" 
(Lemberg Tr. 9499), and that to make such an alloca- 
tion on a fair basis it would have been "preferable" 
(Lemberg Tr. 9500) to have conducted a time study 

to determine how they spent their time (Lemberg Tr. 
9500). He further stated that such a time study "would 


not be practical in a case like this" (Lemberg Tr. 9500). 


It is evident that the more precise allocation urged 
by Mr. Lemberg was not possible. These is nothing in 
the record that will tell us how much time the O'Hare 
Branch salesmen spent on each of their customers, 
existing or prospective (Lemberg Tr. 9487-88; Have- 


meyer Tr. 9699). Nor, without the benefit of a time 
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study, can such an allocation be made of the time 

of the central office personnel (Lemberg Tr. 9499-9500). 
The testimony in the case did not give enough informa- 
tion about the activities of Tarr, Gose, Malone, and 
other central office personnel to permit an allocation 
of the costs associated with them on the basis of the 
way in which they spent their time. There is also no 
information in the record as to the activities of 

other central office personnel who might have devoted 


all their time to store customers other than A&P. 


It must also be recognized that while the Borden 
accounting system was maintained in such a way as 

to permit a separate identification to be made of the 
branch portion of total selling expenses, the records 
do not permit the identification of selling expenses 
incurred at the Central Office. A portion of the 
branch selling expense was clearly chargeable to 

the allegedly injured customers. As Mr. Lemberg 
admitted, an allocation which did not allocate that 
expense to those customers would have been inaccurate 


(Lemberg Tr. 9488). 


Since neither records or other evidence existed which 
would permit a more precise allocation of central 


office selling expense, the only way in which to make 
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an allocation of such central office selling expenses 
is by the overall allocation of all central office 
expenses in proportion to the allocation of other 
costs, the method used by Mr. Havemeyer and the method 
virtually universally used for the allocation of such 


expenses (Lemberg Tr. $500). 


Some idea as to the impact of a more precise alloca- 
tion of Central Office selling expense, if it were 
possible, may be obtained from a consideration of the 


outer limits of any allocation of such expense to 


A&P. The sales overhead portion of central office 


expense is $25,752.35 (RA&PX 233, p. 6; RA&PX 170, 
p. 6). if this entire amount were charged against 
A&P - and that, of course, would be clearly inappro- 
priate - the $25,752.35 would be divided by the 
3,356,772 points sold to A&P in the Chicago Metro- 
politan Region (CX 42D). This would result in a 


charge against A&P o: $.0076 per point. 


As Mr. Lemberg acknowledged, however, it would not 

be fair to allocate this cost to A&P (even assuming 
the record supperted such an allocation), without at 
the same time charging the allegedly injured customers 
with central office costs incurred in their behalf. 


It is clear from the resord that there are such costs. 
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private label. In RA&PX 232, Mr. Havemeyer was charg- 
ing A&P with a small portion of Borden's general 
sales overhead expenses (A&P Findings 592). This 

is entirely consistent with his allocation of such 
expenditures in this study because, here too, Mr. 
Havemeyer has allocated part of Borden's general 
sales overhead to A&P in his overall allocation of 


Central Office expense (A&P Finding 741). 


In summary, the allocation of branch selling costs 
made by Mr. Havemeyer in his analysis is proper and 
in accord with generally accepted accounting prin- 


ciples and should be accepted. 


7. Borden Label Advertising Expense 


Since the milk sold to A&P under the private label 
program did not bear the Borden label, it did not 
receive the benefit of Borden's advertising program. 


Thus, it was appropriate to allocate advertising 


expense to Borden label products, but not to private 


label products. 


RA&PX 167 is a flow chart, prepared under Mr. Have- 
meyer's supervision, which illustrates the manner in 
which Mr. Havemeyer developed the Borden label ad-. 


vertising expenses (Havemeyer Tr. 8226). From the 
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Borden accounting records, RA&PX 73, Case and Com- 
pany secured the average annual advertising expendi- 
ture per point for the entire Chicago Metropolitan 
Area (Havemeyer Tr. 8226, 8515; RA&PX 167). This 
figure was multiplied by the total points sold in 
the Chicago Metropolitan Area - including retail 
(Havemeyer Tr. 8515) - to arrive at the total adver- 
tising expenditures, per Borden records, for the 
Chicago Metropolitan Area (Havemeyer Tr. 8227; 

RA&PX 167). This figure was then divided by the 
total points affected by Borden advertising to de- 
termine an advertising cost per Borden label point 


(Havemeyer Tr. 8227; RA&PX 167). 


The total points affected by Borden advertising was 
determined by ‘subtracting the total points unaffected 

by Borden advertising from the total points sold in 

the Chicago Metropolitan Area (Havemeyer Tr. 8227; 

RA&PX 167). The total points sold by Borden in the 
Chicago Metropolitan Area is taken directly from a 
Borden accounting record introduced into these pro- 
ceedings as RA&PX 75 (Havemeyer Tr. 8515). The total 
points not affected by Borden advertising was determined 
by the simple process of adding the points sold through 


those outlets which are unaffected by advertising, in 
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the instant study, non-stores on the regular wholesale 


routes, bulk wholesale sales, counter sales and private 


label sales (Havemeyer Tr. 8226-27; RA&PX 167). 


Complaint Counsel contend that a portion of the Borden 
advertising expense should be allocated to non-store 
sales (C.C. Finding 15(f)(i)). They advance no reasons 
for this contention other than that Borden's accounting 
records allocated such costs to all points for certain 
internal purposes. The Borden record relied on does 
not show that such an allocation is appropriate in a 
cost study designed to determine the comparative costs 
of dealing with different customers. Since non-store 
sales are not affected » Borden advertising, these 
sales should not be chaxyed with this expense. As 
noted by Mr. Havemeyer, bulk sales of milk are de- 
termined largely on the basis of price, assuming that 
adequate service is provided. A restaurant patron will 
usually not know the brand of milk he is being served, 
is not able to choose among brands at the restaurant 
even if he knew the brand being served (since only one 
brand is offered), and will not choose a restaurant 

on the basis of the brand of milk served. A plant 
worker will not go outside the plant in order to pur- 
chase a brand of milk other than that offered at the 


plant. By contrast, the supermarket shopper is offered 
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a choice of brands in many stores, and can also go 


to a neighboring store to purchase a different brand 


of dairy product (Havemeyer Tr. 8864-65). 


The actual calculation of the Borden label advertis- 
ing expenses is found in Attachment 7 of RA&PX 233, 
p. 25). The average cost per point of Borden label 
advertising was determined by Mr. Havemeyer to be 
$.00067. This cost is assigned to each of the al- 
legedly injured customers (Havemeyer Tr. 8514; 

RAG&PX 233, pp. 39-66). In the comparison involving 
A&P's purchases of private label items only, no ad- 
vertising expenditure is charged against A&P since 
Borden label advertising is, of course, not directed 
toward the promotion of the sale of A&P label pro- 
ducts (Havemeyer Tr. 8511-12; RA&PX 233, pp. 39-66). 
A&P is charged with .000400 in the comparison of 
A&P's total purchases with those of the allegedly 
injured customers (Havemeyer Tr. 8514; RAS&PX 233, 
pp. 39-66). This figure was arrived at by multiplying 
the average Borden label advertising expense of ap- 
proximately .0007 per point by the ratio of Borden 
label points to total points going to A&P (Havemeyer 


Tr. 8514). 
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Complaint Counsel also argue that A&P private label 
purchases should be charged with a portion of Borden's 
advertising expenses because Borden advertising would 
increase sales, thereby permitting economies of scale 
and lowering costs per unit, and thus decreasing A&P's 
costs under the private label contract (C.C. Finding 
15(f) (ii)).* This is entirely inappropriate since 

the purpose of a Robinson-Patman cost analysis is to 
distribute existing costs, not take account of marginal 
cost effects such as the one described. In any event, 
any such effect is highly speculative and impossible 
to quantify in any meaningful way. In addition, any 
advertising expense assigned to A&P's private label 
purchases would obviously have to be less than the 
amount assigned to the Borden label purchases of A&P 
and the allegedly injured customers. Since the Borden 
label advertising expense is by far the smallest com- 
ponent of Mr. Havemeyer's study (.000666 per unit for 
the allegedly injured customers (RA&PX 233, pp. 24-25, 
39~66)), a fraction of that amount would be altogether 


de minimus. 


Complaint Councel also wrongly characterize the 
private-label contract as a “cost-plus” contract. 
There was nothing in the contrect which automaticaily 
adjusted AGP’s prices to Bordun*s costs, other than 
those Borden incurred in connection with the purchase 
of raw milk. Economies of scale would ohviously be of 
no help to Borden or A&P where the only vost plus fea- 
ture is one thet ie fixed om « per unit basis. The 
raw milk coset was such a cost, 6.9., $4.32 per hundred 
pounds (Cx 62). 
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estimated the private label sales on a regional basis 
thereby underestimating the Borden label sales and 
increasing the advertising cost per point on the Borden 
label products (C.C. Finding 15(f) Giii)). Again the 
matter is de minimis. Mr. Havemeyer used the best 
records available to make this allocation. The ad- 
vertising cost charged against the Borden label pro- 
ducts is only $.000666 per point (RAGPK 233, DP. 39> 
66). If Mr. Havemeyer had overstated this cost by 
as much as 100%, the decrease in the cost justifica- 
tion he has demonstrated would be only 5.000333, or 
three hundreths of a cent. Moreover, we are inter- 
ested to note that Complaint Counsel acknowledge that 
"the use of O’Hare as representative of the rest of 
the Region" is not always appropriate. If this is 
true, what evidence have they offered to show that 
“che use of O'Hare as representative of the rest of 
the Region" is appropriate in their price comparison, 


CX 183A-D? 


Finally, in the Borden accounting system - and in 


this, Borden's system was typical ef dairy accounting 


systems ~ there is considerable averaging (Havemeyer 


Tr. 8520). Thus, Borden's advertising expenditures 


were expressed as an average of all points of all kinds 
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sold, id. It is, for this reason, that the figure 


of .0004, which Mr. Havemeyer took from RA&PX 73 
was increased somewhat because some of the points 


from which the average of .0004 was determined were, 


in fact, not affected by Borden advertising, id. It 


was, therefore, necessary to make some reasonable de- 
termination of what this correct value should be. 

In this regard, it should be noted that Mr. Havemeyer 
used yearly figurés because a particular month figure 
might not be representative (Havemeyer Tr. 8513). If, 
in fact, Mr. Havemeyer had contented himself with tak- 
ing the per point advertising expense from the Borden 
Regicnal records for March, 1966, he would have obtained 
a figure of .0009 per point (see RA&PX 73, page iden- 
tified March, 1967, line 6, column headed “Last Year"), 
which is 50% higher than the one Mr. Havemeyer deter- 
mined. Likewise, the figure calculated by Mr. Malone 

in the exhibit introduced by Complaint Counsel, CX 54B, 
gives a higher result for advertising, namely, .0011, 
than that calculated by Mr. Havemeyer. In any event, 
the difference between the figure used by Mr. Havemeyer 
and any other possible figures is so miniscule that 

any further discussion would be an exercise in "counting 


angels on the head of a pin.” 
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8. Borden Label Merchandising Expense 


Since under the private label program A&P was entitled 
to no merchandising services, and received none, it was 
appropriate to allocate merchandising expense to customers 
other than A&P, who received such services, but not to 


A&P. * 


RA&PX 168 is a flow chart which explains the methodology 
employed in determining the merchandising expense per 

point (Havemeyer Tr. 8228). As in the case of advertising, 
one must first determine the number of regular wholesale 
points requiring merchandising support in the Chicago 
metropolitan area. The merchandising expense for the 
Chicago metropolitan area is then divided by tiiose points 
to dete ‘ne the merchandising expense per point (Havemeyer 


Tr. 8228; RA&PX 168). 


Because the records which would have allowed a simple 
calculation of the merchandising expense per point were 
not available, it was necessary to utilize a relatively 
more complicated procedure to determine the cost of this 


function (Havemeyer Tr. 8230). 


eeeeeeneet tng ten 


It should be recalled that, under the terms of the private 
label aqreement of September 21, 1965 between Borden and 
A&P, Borden was not to furnish any merchandising support 
to A&P {CX 629). 
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759. The calculation of the merchandising expense per point 


is shown in attachment 8 of RA&PX 170, p. 71 (Havemeyer 


Tr. 8528), and will also be found on: page 27 of RA&PX 233. 


The total amount expended by Borden in merchandising 
throughout the Chicago metropolitan area is taken 
directly from the Borden accounting records, ledger 
account 730-032, which is a part of RA&PX 72 (Havemeyer 
Tr. 8524-25; RA&PX 168; KA&PX 233, p. 27). 


Since the merchandising expense applies to the entire 
metropolitan Chicago area, it is, of course, necessary 

to determine the, number of points in that area requiring 
merchandising support (Havemeyer Tr. 8229). Because the 
records to make this determination directly were not 
available, it was necessary to determine this figure in 
an indirect manner (Havemeyer Tr. 8230). Mr. Havemeyer, 
therefore, obtained the total O'Hare Branch Regular whole- 
sale points from RA&PX 76 (Havemeyer Tr. 8525; RA&PX 170, 
p. 71). From those points he subtracted the number of 
wholesale points which did not require merchandising 
support (Havemeyer Tr. 8229). These points were the 
points delivered to schools and other non-store customers, 
and the total points, Borden and private label, delivered 


to A&P (Havemeyer Tr. 8225-26; KAGPX 170; p. 71). 
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762. Complaint Counsel complain that there is no evidence 

to show that tie Chicago Central Office merchandising 
expense should not be applied to bulk wholesale, vendor 
and retail business. (C.C. Findings 15g(i)-(ii).) They 
offer no evidence to support their argument, which flies 
in the face of the logical conclusion that there is no 
merchandising expense associated with customers of this 
kind. As an expert in such matters Mr. Havemeyer was 


entitled to draw this obvious conclusion. 


Only 14% of the regular wholesale points at O'Hare were 
left after the subtraction described in A&P Finding 762. 
These were the points requiring marchandising support 
(Havemeyer Tr. 8526; RA&PX 176, p. 71). Having determined 


that 14% of the regular wholesale points at O'Hare rr-uired 


merchandising support, Mr. Havemeyer then applied this 


percentage to the total wholesale points sold on regular 
wholesale routes in the Chicago metropolitan area (RA&PX 


233, p. 27). 


The total whwlesale points sold on regular wholesale 
routes throughout the Chicago Metropolitan Region were 
obtained by subtracting the bulk wholesale points (taken 
from RAGPX 76) from the total wholesale points in the 


Chicago metropolitan area (taken from RAGPX 75, line 67 


Pas a 
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and RA&PX 76). Thus, the points sold on the bulk whole- 
sale routes operating in the Chicago Metropolitan Region 

in March, 1966, O'Hare and Holland Road, totalling 1,528,053 
(RAGPX 170, p. 71; RA&PX 233, p. 27; RA&PX 76, p. 

"third month ending 3/31/66") are subtracted from 4,809,929 
points, the total points sold in that same month throughout 
the entire Chicago metropolitan area (RA&PX 75, page 
entitled "Chicago, Month March, 1967", line 67, col. 

"Month, Last Year") to obtain the points sold on regular 
wholesale routes (Havemeyer Tr. 8527; RA&PX 233, p. 27; 
RA&PX 170, p. 71). In this manner, Mr. Havemeyer obtained 
the regular wholesale points in the Chicago metropolitan 
area requiring merchandising support (Havemeyer Tr. 8526-27; 


RA&PX 170, p. 71). 


The total merchandising expense figures for Chicago were 

then divided by these points requiring merchandising expense 
to obtain the merchandising expense per point of $.0086 
(Havemeyer Tr. 6527-28; RA&PX 170, p. 71). The merchandising 
expense of $.0086 was applied to each of the allegedly in- 
jured customers (Havemeyer Tr. 8536}. Ne cost for this 
function is assigned to A&P since none of the merchandising 
expenses were incurred by Borden in serving A&P under the 


agreement of September 21, 1965 (Cx 62Q). 


Mr. Havemeyer’s treatment of the data on RAGPX 73 is pre~ 


dicated on the assumption that the data on that exhibit 
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includes the entire Chicago metropolitan region, but 
does not include the Calumet or Hammond region of 


Indiana (Havemeyer Tr. 8528-29). 


Complaint Counsel urge that Mr. Havemeyer has erroneously 
interpreted Borden records in reaching his conclusion 
that a Chicago Main Office Account would not apply to 

the Hammond Branch and to the various "trailer runs” 

in Indiana. (C.C. Finding 15 (g) (iii)}. Complaint Counsel 
argues that RA&PX 68 is a partial listing of "location 
numbers" for May 1965. According to them, changes in 
Borden Account records between May 1965 and March 1966 
are embodies in RA&PX 72. They contend that Locations 
781-785 on RA&PX 72 show expenses for Hammond, Hammond 


distributors, Hebron, South Bend and Warsaw. They 


further urge that "location numbers" for various trailer 


runs could not be identified and were consequently not 


included in RA&PX 68. (C.C. Finding 15(g) (iii)). 


. Complaint Counsel's argument is in error, and without 


foundation in the record. At the outset, we note that 
although Complaint Counsel had the opportunity to present 
their own expert testimony on the question, they did not 


do so. Idle speculation cannot be allowed «0 replace 
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the testimony of an expert in cost accounting who has 


studied and reviewed in detail the records of the Borden 


Company, and reconstructed, on the basis of that study, 


the appropriate amount of money expended by Borden in 
merchandising support. A careful examination of the 


records supports Mr. Havemeyer's conclusion. 


In the first place, as Mr. Havemeyer pointed out, RA&PX 67, 
which is a listing of the Borden expense accounts and is 
entitled "Chicago Metro" (::avemeyer Tr. 8355; RA&PX 67, 

p- 1), contains no entries for Hammond expenditures 
(Havemeyer Tr. 8531-32). Conseauer’\y, Hammond did not 
come within the Chicago metropolitan area in March, 1966 


(Havemeyer Tr. 8535).* 


We would note, moreover, that there is in existence a 
Borden accounting record for the fifth period of 1965, 
which allocat*s O'iiare Branch merchandising expense 

(RAGPX 70). Borden, following the same procedure employed 
by Mr. Havemeyer in his studies, assigned the entire 
O'Hare merchandising figure to the wholesale accounts, 

und expressly indicated that none was assignec to bulk 


wholesale, vendor or counter sales (see RA&PX 70). 


Complaint Counsel disputed this statement by Mr. Havemeyer, 
and pointed to account 801-181-101, which appears in RA&PX 
67 (Havemeyer Tr. 8533). As Mr. Havemeyer pointed out, 
however, that account is not an expense account, but 
yather an asset account (Havemeyer Tr. @533). 
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Furthermore, the great bulk of the sales identified as 
being sold in the Hammond area are identified as whole- 
sale trailer (or vendor) sales, and hence, according to 
Borden's own accounting records would not be charged 

with merchandising expense (see RA&PX 70, page entitled 
"3rd Month Ending 3/31/66"). Moreover, RA&PX 70 states 
that there were only 608,486 total points sold in March, 
1966 at the Hammond Branch, exclusive of the vendor sales, 


id. This compares with the 4,809,929 points* sold in 


Chicago (RA&PX 75, page dated March 1967, line 67, col. 


"Last Year") and which Mr. Havemeyer used as the figure 
for the entire Chicago metropolitan area (Havemeyer Tr. 
8524-25). Non-vendor sales at Hammond are, therefore, 
only 12.4% of Chicago wholesale sales. Even if they had 
been included by Mr. Havemeyer, therefore, in calculating 
the per point merchandising expense, their omission would 


have no significant effect on Mr. Havemeyer's calculation. 


Complaint Counsel protest that no study was made of the 
class of customers in connection with merchandising support, 
and that consequently no account was taken of the possi- 
bility that merchandising expenditures might vary between 
different types of customers. {(C.C. Finding 15(g) (iv))- 


NAL OLN A A A 


* ‘The figure of 4,809,929 points can be obtained by adding 
all sales figures for the branches listed under “Chicago” 
on RAGPX 76 for March, 1966. Thus, it is clear that 
the sales figures for Chicago on RA&PX 75 do not include 
Hammoné sales. 
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Of course, they do not suggest how Mr. Havemeyer might 
have undertaken such an investigation 8° many years after 


the fact. In any event, there is no basis for their idle 


speculation that merchandising expense was not expended 


on a basis roughly proportional to the volume of sales 


to the customers. 


9. General Selling and Administ: ative Expense 


RAGPX 169 is a flow chart, prepared by Mr. Havemeyer, 
which illustrates the procedure he followed in developing 
the general selling and administrative expenses, also 
referred to as overhead costs, incurred by Borden in 
serving A&P and the allegedly injured customers (Havemeyer 
Tr. 8230-31). The details of the calculation of this 

cost are set out in attachment 1 of RA&PX 170 - see 
especially pages 5-7 (Havemeyer Tr. 8527-38). A revision 


of this calculation will be found in RA&PX 233, pp. 5-7. 


In developing the central office overhead expenses, Mr. 
Havemeyer first obtained th: Borden overhead expenses 

which were to be distributed to marketing cost. He obtained 
these expenses directly from Borden accounting ledgers for 
March, 1966 for administrative, division GOS, stationery 

and forms, general office, sales overhead and credit depart- 


ment expenses (Favemeyer Tr. 8230; RAGPX 169; RAGPX 170, p.6; 
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RA&PX 233, p. 6). The totai of these expenses came to 
$81,922.86 (RA&PX 170, p. 6; RA&PX 233, p. 6). Since only 
3.56% of the total volume ld by Borden's central division 
was sold to stores on Borden's O'Hare Branch (RA&PX 170, 
p. 7; RA&PX 233, p. 7), the total overhead expenses were 
multiplied by this ratio of 3.56% to determine the amount 
of overhead to be distributed to or charged against O'Hare 
Branch store customers (Havemeyer Tr. 8232; RA&PX 169; 
RA&PX 170, p. 6; RA&PX 233, p. 6). 3.56% of $81,922.86 

is $2,916.54, which is, therefore, the amount of overhead 
to be distributed to the O'Hare Branch store customers 


(RA&PX 170, pp. 5, 6; RA&PX 233, pp. 5, 6). 


774. Mr. Havemeyer then determined the total expenses incurred 
by Borden to serve store customers (Havemeyer Tr. 8231-32, 
8537-49; RASPX 169; RA&PX 170, p. 5; RA&PX 233, p. 5) and 
divided the $2,916.45 in overhead expenses by the total 
expenses, thereby determining the ratio between overhead 
expenses and the total marketing expenses incurred by 
Borden in serving O'Hare Branch store customers, id. 

This ratio was then used to multiply the total marketing 
cost elements previously determined for A&P and each of 
the allegedly injured customers to arrive at the share of 


general selling and adminstrative expenses to be allocated 


to each of these customers (Havemeyer Tr. &537, 8550; 


RAGPX 159, 169, and 233, pp. 39-66). 
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775. Complaint Counsel argue that the allocation of overhead 
expenses should have been made on the basis of total 
costs rather than merely the marketing costs used by 
Mr. Havemeyer (C.C. Finding 15(h)(i)). However, Complaint 
Counsel merely state flatly and without any support that 
it is "dbvious" that a considerable part of the Borden 
Central Office operation is devoted to production rather 
than marketing.* However, an inspection of the accounts 
involved indicates that the costs charged to these accounts 
were predonanently selling and distribution costs rather 
than marketing costs. Of the six accounts involved, two 
(Sales Overhead and Credit Department) are exclusively 
associated with selling, and these accounts represent 
more than 1/3 of the total overhead being distributed 
to marketing cost (RA&PX 233, p. 6). At least a con- 
siderable proportion of each of the other four accounts 


is also associated with the selling function. 


But even if some part of the $81,922.76 were allocated 
On @ point basis (which would neither increase nor reduce 

any cost differential), the ultimate impact on Mr. Havemeyer's 
conclusions would be miniscule. For example, the appli- 


cation of the overhead factor of 5.276% to the comparison 


* This portion of Complaint Counsel's findings reflects 
a misunderstanding of Mr. Havemeyer‘s allocation of the 
overhead expenses, for they state that “the C'Hare Branch 
expenses in March, 1966 were calculated as being about 
$82,000," and cite to RAGPX 233, p. 6. ‘The $82,900 and 
the exhibit on which it is found does not, of course, re- 
flect O'Hare Branch expenses at all. $82,000 is the 
central office overhead expense (A&P Findina 173). 


A&P PROPOSED FINDINGS OF FACT 


9 58 | -~112- 


of A£P private label with Robert Battali increases the 
differential between the costs between them by .003554. 
If by some reallocation of costs this percentage of 
5.276% was cut in half, the change in the comparative 


costs would be only $.001777. 


Moreover, the procedure employed by Mr. Havemeyer is 


in accord with an example given by Wixon in the text 


cited by Complaint Counsel. See Wixon, Accountant's 


Handbook, Figure 1l, p. 9.26 (4th Ed. 1956). 


Complaint Counsel also object (C.C. Finding 15(h) (ii)) 
that Mr. Havemeyer should not have allocated the general 
selling and administrative expenses on the basis of a 
percentage of the other expenses (Havemeyer Tr. 8232, 
8550). However, these objections are totally without 
merit. The Commission's own accountant, William Lemberg, 
agreed that Mr. Havemeyer's allocation of overhead expenses 
is a generally accepted accounting procedure. Indeed, he 
acknowledged that it is an almost universally followed 
practice (Lemberg Tr. 9500). Mr. Havemeyer could not 
possibly be said to have erred in following so widely 


accepted an accounting practice. 


It should slso be noted that the federal regulations, 


cited without explanation in the footnotes to pp. 159- 
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160 of Complaint Counsel's proposed findings (and codified 


in 4 C.F.R. Part 403), apply only to defense contractors. 


780. One further matter in connection with the allocation of 
overhead expenses requires discussion. Only a portion 
of the total overhead expense was distributed to O'Hare 
store customers, namely, 3.56%, which represented the 


share of total volume sold by Borden's central division 


to O'Hare store customers (A&P Finding 773). Naturally enough, 
therefore, only that portion of total O'Hare Branch 
expenses for each of the marketing functions attributable 
‘ to O'Hare stores can be inciuded in determining the total 
marketing expenses incurred to serve those store customers 
(Havemeyer Tr. 8231-32; RA&PX 169; RA&PX 170, Bb. 3; 

RA&SPX 233, pd. 5). The details of the determination of 

the amount of each marketing function to be charged 
against O'Hare Branch store customers are presented on 

the first page of attachments 2 through and including 

8 in RA&PX 170. The results are gathered together and 
summarized on the first page of attachment 1 of RA&PX 170 
(Havemeyer Tr. 8537-49. The summaries of the expenses 


incurred to serve store customers and the calculation of 


the ratio that general selling and administrative expenses 


bears to all other marketing expenses are set out on 


RA&PX 170, p. 5 and RA&PX 233, p. 5. 
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781. In this regard, the Administrative Law Judge, by his 
ruling of September 16, 1974, has held that the amount 
of physical delivery cost to be allocated is inadmissible 
since it was derived, in part, from the relative amount 
of time spent in serving store and non-store customcrs 
(Havemeyer Tr. 8541; RA&PX 170, p. 33; RA&PX 233, p. 14). 
These times were, in turn, determined by the use of the 


Case and Company time standards (see RA&PX 180). 


The amount of the physical delivery cost to be allocated to 
O'Hare store customers can, however, be redetermined by 

the use of the serving time figures set out in these 
findings. In the original study, $4,991.00, which was 

the route day costs to operate two routes which served 

only school customers, was subtracted from the total 
delivery cost of $55,333.05. The remaining expense, 
$50,342.05, was then multiplied by the ratio between 
non-store serving minutes and total serving minutes to 
obtain the amount charged to non-store customers on the 
regular wholesale routes. This amount was added to the 
$4,991 and the total subtracted from $55,33.05 to determine 
the amount of C'Hare Branch physical delivery expenses 
attributable to O'Hare store customers (Havemeyer Tr. 


8540-42; RA&PX 170, p. 33; RA&PX 233, p. 14). 
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783. Exactly the same procedure and ledger figures can still 
be used, except the cost of serving non-store customers 
on the regular wholesale routes is now determined by 
deducting the sum of the specific costs of serving the 
non-store customers and the constant costs of serving 
these customers. The specific cost of serving the non- 


store customers is obtained by multiplying the 41,564 


total serving minutes for non-store customers (physical 


delivery cost Finding 657) by the $.22604 cost per minute 

(A&P Finding 659), which yields $9,395.13 (41,564 x $.22604). 
The common cost of serving the non-store customers is obtained 
by multiplying the common cost per delivery, $1.938804 (A&P 
Finding 664), by the total of 1,367 deliveries to non-store 
customers (RA&PX 180, line 3, col. 16; Ri&PX 233, p. 8, line 
3, col. 16) which yields $2,650.35. The total cost of serving 
the non-store customers on the O'Hare regular wholesale routes 
is thus $12,045.48 ($9,395.13 + $2,650.35). To this is added 
$4,991.00 originally determined to be attributable to the 

two O'Hare school routes (A&P Finding 782) to obtain 

a total of $17,036.48 applicable to all non-store 

customers on the O'Hare routes ($12,045.48 + $4,991.00). 

This figure is now subtracted from the original 


$55,333.05 to obtain a new figure of $38,296.57. 
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as the O'Hare Branch physical distribution expense appli- 


eable to store customers ($55,33.05 - $17,036.48). 


784. When this new figure of $38,296.57is transferred to the 
summary of expenses incurred to serve store customers 
(RA&PX 170, p. 5; RA&PX 233, p. 5), the summary and 
calculation of overhead as a percentage of other marketing 


expenses will now read as follows: 


‘Amount of Overhead to be Distributed $ 2,916.45 (A) 
(RASPX 233, p.. 6) 


EXPENSES INCURRED TO SERVE STORE CUSTOMERS: _ 


Truck Loading (RA&PX 233, p. 9) 6,750.97 
Physical Delivery (A&P Finding 783) 38,296.57 
Branch Clerical (RA&PX 233, p. 19) 3,396.92 
Product Waste (RA&PX 233, p. 20) 566.67 
Branch Selling Expense (RA&PX 233, p. 22) 4,171.50 
Borden Label Advertising Expense 

(RASPX 233, p. 24) 550.57 
Borden Label. Merchandising Expense 

(RASPX 233, p. 26) 


2,244.90 


Total "* “ $55,978.10 (B) 


% General Selling and Administrative (A) 
Expense of all other Marketing Expense (B) 
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10. Overall Conclusion 


785. Set out below are the final cost studies, comparing the 
difference in Borden's costs of serving A&P and each of 
the allegedly injured customers. Two comparisons are 
presented. One comparison is between Borden's costs of 


delivering private label items only to A&P and its cost 


of delivering all products to the other customers. The 


second is a comparison between Borden's costs of delivering 
all products to A&P and all products to the allegedly 
injured customers. Borden's costs for providing delivery 
and marketing services for the allegedly injured customers 
are, naturally, the same in both comparisons. In all 
cases, the difference between Borden's cost of serving 

A&P and each of the 28 allegedly aired customers is 
compared with the difference between Borden's price to 

A&P and its price to each of those customers. The 
marketing costs appearing below are, in all cases, 
identical to those appearing in RA&PX 233, pp. 39-66, 
except that the physical delivery and general selling 

and administrative functions have been redetermined in 
accordance with the method described in these findings. 

The "marketing costs per point in excess of cost to serve 
A&P", “net difference in price less net difference in mar- 
keting costs" and “net discrimination in favor of" have 
also been recomputed, of course, to accovnt for che revised 


physical delivery and overhead figures. 


GVERVIEN OF DISCRIMINATIUN/ JUSTIFICATIUN ANALYSIS, 
A&P VS. ALLEGEDLY DISCRIMINATED CUSTUMERS, 
CHARS BRANCH, “APCH 1966. (1) 


BASED ON A&P PURCHASES JF 
P.L. ITEMS OLY TOTAL PVT. Le Ane 
MARKETING COST ELcMENTS AAP iRe CENTRAL a6? oe 


eee 


TRUCK LOADING? - 004916 005244 + CO5210 

PHYSICAL DELIVERY? -022429 027667 022429 

GRANCH CLERICAL CUST® - 001062 001505 +0C1643 2 OC1S05 
PRIDUCT WASTE? «000000 - 001044 -Coacce - 001044 
BRANCH SELLING EXPENSE! - 000000 «016036 + C20CO00 016036 
BCRDEis LABEL ADVERTISING EXPENSE? - 000000 + 000666 2090409 - 0656 
BORDEN BEL MERCHANDISING EXPENSE! - O0C LOO - 008630 « 000090 + 306439 


SUB TSTAL# +028407 060792 029652 -C6OT22 


GENERAL SELLING AND ADMINISTRATIVE 
EXPENSE AT 5.21% - 001430 003167 


TOTAL MARKETING COST? -029837 063959 
MARKETING COST PER PJINT IN EXCESS , 

GF COST TU SERVE A&P? 034072 
AVERAGE LIST PRICE PER PCINT# + 283800 +2662C0 
AVERAGE DISCOUNT PER POINT: 24.20% 32.56% 
VALUE OF DISCOUNT PER POINT# -068680 956675 
DISCOUNT PER POINT LESS THAN A&P? 029109 


NET DIFFERENCE IN PRICE LESS NET 
DIFFERENCE IN MARKETING COST: - .004963 


i IN FAVOR OF: - .004963 


(i) A&? was compared to EACH of the ‘complaint’ custoners, under two methods. Customer used for iliustretive 
purposes in tnis disolay - AR. CEnTRAL 
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OVERVIEW OF DISCRIMINATION/JUSTIFICATION ANALYSIS, 
ABP VS. ALLEGEDLY DISCRIMINATED CUSTOMERS, 
O’ HARE BRANCH, MARCH 1966. (1) 


BASED ON A&P PURCHASES OF "BASED GN AAP PURCHASES OF 
P.L. ITEMS ONLY TOTAL PVT. L. AND BORD. LABEL 


MAPKETING COST ELEMENTS ARP MAYFAIR FOOOS A&P MAYFAIR FOODS 
TRVCK LOADING? + 004916 + 005552 - 005210 005552 
PRYSICAL DELIVERY? «022429 -030500 »022429 +030500 
SRANCH CLERICAL COST? - 001062 «001659 - 001643 + 901659 
PRODSCT WASTE? -001044 -001044 
SRANCH SELLING EXPENSEs -016036 -016036 
SCROE LABEL ADVERTISING EXPENSE: - 000666 

SURDEN LABEL MERCHANDISING EXPENSE: 


SUB TOTAL: 


GENERAL SELLING AND ADMINISTRATIVE 
EXPENSE AT 5.21% +00 3339 + 001546 -003339 


VUTAL MARKETING COST: -067426 031229 067426 
MARKETING CCST PER POINT IN EXCESS 

OF COST TO SERVE aaPr 037539 036197 
AVEPACE LIST PRICE PER POINT: - 258800 + 258800 
AVERAGE DISCOUNT PER POINT®# 30.00% 30.00% 
VALUE OF DISCJUNT PER POINT? 077640 -077640 
LiSCSUNT PER PGINT LESS THAN AAP! -020148 009035 


NET DIFFERENCE IN PRICE LESS NET : 
DIFFERENCE IN MARKETING COST: 01739) 027163 


NET DISCRIVINATION IN FAVOR OF: 20173591 027163 


A? was compared to EACH of the “coraplaint’ customers, under two methods. Customer used for illustrative 
iroeses Im inis Uisolay - MAYFAIR FUUDS 
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OVERVIEW OF DISCRIMINATLON/ JUSTIFICATION ANALYSIS, 
ARP VS. ALLEGEDLY DISCRIMINATED CUSTOMERS, 
US HARE SRANCH, MARCH 1966. (1) 


‘ASED ON A&P PURCHASES OF BASED CN ASP PURCH 
P.L. ITEMS ONLY TAL PVT. L. AND SOES. Lacs 
MARKETING COST -ELEMENTS ABP JAMeS COX AAP JAEES OSX 
TRUCK LOADING! «004916 005310 -005210 CO53iC 
PHYSICAL DELIVERYS 2022429 032512 022429 0032852 
BRANCH CLERICAL COST® 001062 -CO1984 001643 -001934 
PRODUCT WASTE! - 001044 «000000 2 OCTOS4 
BRANCH SELLING EXPENSE? +016036 000000 2016035 
BORDEN LABEL ADVERTISING EXPENSE? += 000666 «000400 «090655 
BORDEN LABEL MERCHANDISING EXPENSE? + 000000 - 008630 - 000000 008430 


SU8 TOTAL: 2028407 . -0645182 066182 


GENERAL SELLING AND ADMINISTRATIVE 
EXPENSE AT 5.21% + 003448 - 001846 2092445 


TOTAL MARKETING COST? -069630 2031229 *065632 


MARKETING COST PER POINT IN EXCESS 
OF CUST TO SERVE A&P: -039743 


AVERAGE LIST PRICE PER POINT: + 2696090 + 266200 


AVERAGE DISCOUNT PER POINT! 22.60% 32.56% 
VALUE OF DISCOUNY PER POINT# 061469 + 086675 
DISCOUNT PER POINT LESS THAN A&P? i 2036319 


NET DIFFERENCE IN PRICE LESS NET 
; DIFFERENCE IN MARKETING COST# ; 2053195 


NET DISCRIMINATION IN FAVOR OF s 0013195 


(1) ARP was conpared to EACH of the “conplaint’ customers, under two methods. Customer used for illustrative 


purposes in this display - JAMES COX A«P Propose Find ings of Fact =~ “1 < 


OVERVIEW OF DISCRIMINATION/JUSTIFICATION ANALYSIS, 
A&P VS. ALLEGEDLY DISCRIMINATED CUSTOMERS, 
O“ HARE BRANCH, MARCH 1966. (1) 


BASED ON AAP PURCHASES OF BASED ON AAP PURCHASES OF 
P.L. ITEMS UNLY TOTAL PVT. L. AND BCRO. LABEL 
AAP MISICKA’S FOODS A&P MISiCKA‘“S FOSS 
LIASING? -004916 +005626 + 005210 -005626 
PEYS:CAL SELI VERY? 022429 -039616 «022429 039616 
BRANCH CLE9ICAL COSTs -001062 - 002901 - 001643 + 902901 
PSSOVCT AASTE? - 000000 -001044 - 0OO0CO0 + 001044 
SiLisS EXPENSES - 000000 +016036 « 0CO000 -016036 
DIRSEN LASEL ADVERTISING EXPENSE: - 000000 - 000666 + 000400 + 000666 
MERCHANDISING EXPENSE? - 900000 - 008630 - 000000 - 008630 


SUB TUTAL: +028407 -074520 +029682 074520 


GENERAL SELLING AND ADMINISTRATIVE 
EXPENSE AT 5.215% - 003883 -001546 - 003863 


TOTAL WARKETING COST? 078403 031229 / -078403 


PER PJINT IN EXCESS 


w? COST T2 SERVE AAPt 048515 0471 74 
S LIST p2tcs Pea POINT: .274600 «266200 «274600 
AVERAGE DISCOUNT PEA POINTS 20. 00% 32.56% 20.00% 
DISCIUNT Pea POINT: 054920 .086675 054920 

PER PIINT LESS THAN AgPt 042868 .031755 


SCE IN PRICE LESS NET 
FENCE iN MARKETING COST! -015419 


INATICN IN FAVOR UF: ; = .015419 


} ALS #3S ComDares te E\CH of the “complaint’ customers. under two methods. Custener used for illustretive 


a FOQus AeP Propose Findings aif Fact 79) = 


CVEOVIEN OF DISCRIMINATION/SUSTIFICATICN ANALYDIS, 


AAP VS. ALLEGZOL’ 


OHATE BR 


BASED GN A&P PURCHASES OF 


P.Le 


MARKETING CCST ELEMENTS ARP 


TRUCK LOADING! - 004916 


PHYSICAL DELIVERY? 022429 


BRANCH CLERICAL COST? «001062 


PRUDUCT WASTES - CQ0000 


BRANCH SELLING EXPENSE: - O0UCC) 


BURDEN LASEL ADVERTISING EXPENSE: -009009 


BORDEN LASEL NERCKANDISING EXPENSE! «C099000 


SUB TOTAL: -028407 


GENERAL SELLING AND ADMINISTRATIVE 
EXPENSE AT 5.21% 


TOTAL MARKETING COST? 


MARKETING COST PER PUINT IN EXCESS 
OF COST TO SERVE A&P: 
AVERAGE 
AVERAGE DISCOUNT PER POINTs# 
VALUE OF DISCOUNT PER POINTs 
DISCUUNT PER POINT LESS THAN AAP: 
RICE LESS NET 


i MARKETING COSTs 


NET DISCRIMINATICGN IN FAVOR OF 


AAP was co™zared tn EACH of the “conplaint’ 
JUS. ¥ICHALCWSK! 


psrooses .7 tnis disolay - S$. 
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Fea ct 


ITEMS ONLY 
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OVERVIEW OF DISCRIMINATION/JUSTIFICATION ANALYSIS, 
ABP VS. ALLEGEDLY DISCRIMINATED CUSTOMERS, 
O’ HARE BRANCH, MARCH 1966. (1) 


BASED ON A&P PURCHASES OF BASED ON AAP PURCHASES OF 
P.L. ITEMS ONLY TOTAL PVT. L. AND BOSD. LABEL 
“ARKETING COST ELEMENTS AAP CAROINAL STORES ASP CARDINAL STORES 

+ 004916 «005433 + 005210 +0054 33 

«022429 +041965 +022429 041965 

«091062 + 003074 - 001643 + CO03074 

- 000000 +001044 + 900000 - 001044 

SELLING EXPENSEs - 000000 016036 + 000000 +016036 

TEN LABEL ADVERTISING EXPENSE? + 000000 - 000666 + 000400 + 000656 
LASEL MERCHANDISING EXPENSE® «000000 - 003630 -Q9CO000 + 0086 30 


SUB TOTAL? +028407 -0 76848 +029682 -076848 


L SELLING AND ADINISTRAT! 
EXPENSE AT 5.2)x 001546 - 004004 


TOTAL MARKETING COST: +03! 229 - 080852 
VARIXETING COST PER POINT IN EXCESS . / 
OF COST TU SERVE A&Pr +050964 049623 
LIST PRICE PER PUINT# + 256700 + 266200 + 236700 
DISCOUNT PEQ POINTs . 21.00% 32.56% 2!.C0% 
CISCUINT PER POINT: -053907 «086675 «053907 
‘> PER POINT LESS THAN A&Ps 04383! -032768 


916855 


SISCIISINATICON Ih FAVUR OF # - .016655 


£ ¢omoared to ZACH of the “complaint’ customers, under two methods. Custover used for illuetrative 
ssccee tia sts si¢s1 y- CAP SINAT STress 


ee 


AvP Proposed. Findings f Fact -1f3- 000109 


OVERVIES UF DISCPIMINATICN/ JUSTIFICATION ANALYSIS, 
ABP VS. ALLEGEOLY DISCRIMINATE CUSTOMERS, 


MARKETING COST ELEMENTS 


LOADING? 
. DELIVERY? 
BRANCH CLeRICAL CUST! 


PROCULT WASTE 


worusnt 
MERCHAND. 


SUB TOTAL! 


LING AND ADMINISTRATIVE 
EXTENSE AT 5.21% 


TOTAL MARKETING COST? 
KETING COST PER POINT IN EXCESS 
OF CUST TO SERVE Ads 
LIST PRICE PER PUINTs 
ISCOUNT PER POINT! 
VALLE SF DISCOUNT PER POINT! 


DISCUUNT PER POINT LESS THAN A&P? 


ASP was comoarec to EACH of t 


ae Se Fee tfeniny «- 


A+P 


Proposed. Findir 


Of HaSE BAANCH 


"AIL 1966. (1) 


BASED UN A&P PURCZASES UF 


et. 
AAP 
004916 
+022429 
. 001042 
- 900000 
«020000 
- 000000 


+ 000090 


+028407 


«001480 


029837 


+247400 
36.57% 


2097785 


-048565 
. 003557 
-001044 
-016036 
- 100666 


+ 003630 


-053688 


05837) 
0266200 
32.56% 


084675 


under two methods. Custoner used 


-1%4 - GOOT!9 


OVERVIEW OF DISCRIMINATION/ JUSTIFICATION ANALYSIS, 
ASP VS. ALLEGEDLY DISCWIMINATED CUSTOUERS, 
U’KARE BRANCH, MARCH 1966. (1) 


BASED OM AAP PURCHASES OF ; BASED CN A&P PURCHASES 3F 
P.L. ITEMS ONLY TUTAL PVT. L. AWD 3092. LASEL 
\ARKETING COST ELEMENTS ARP BEL PARK FUuODS Aap BEL PagK FOODS 
-004916 -005114 - 005210 -005114 
.022429 -048336 -022429 -048336 
Cr CLEPICAL COST: -001062 -003940 - 001643 - 003949 
«000000 001044 « O90000 «001044 
« OCO000 +0146036 + 900000 + 016036 
‘OVEPTISING EXPENSE: . 000000 . 000666 . 009400 . 000646 
MERCHANDISING EXPENSE: +» OUY090 + 008630 + 909000 «0086 30 


SUB TOTAL® -028407 -063787 +029682 -083737 


LING AND ADMINISTRATIVE 
EXPENSE AT 5.21% - 004365 + 001546 


TOTAL MARKETING COST: -088152 +031229 
"ARKETING COST PER POINT IN EXCESS 
OF COST TO SERVE A&P: 058265 ; 0569235 
LIST PRICE PER POINT: +291800 266200 + 271800 
20.30% 32.56% 20. 30% 
059235 -086675 -059235 
T$lUeNT PER PJINT LESS THa:. ABP 038553 


2X PRICE LESS NET 
IN MARKETING COST? 2019712 


SIMINATICN Ils FAVOR OF? - .O19712 


CH of the “complaint’ customers, unJer two methods. Customer used for illustrative 
ay - BEL PARK FItucs 


A+P Propose Find ings of Fact - gs Oo0o07ll 


‘ 
‘vie dt<3) 


QVERVIET OF t SSEMINATION/JUSTIFICATION ANALYSIS. 
A&P VS. DLY DISCRININATED C 


BSACCH, “FARCH 1966. 


BASED ON A&P PURCHASES OF 
P.L. ITEMS ONLY 
ELEMENTS ASP GRECNVIEW FRUIT 
2004916 -004650 


2022429 2043140 


c -001062 - 904026 
E 


PRUDUCT WASTE? - 000000 - 001044 
SPANCH SELLING EXPENSE: -016036 


EL ADVERTISING EXPENSE? 


$U8 TCTALt 


NS AND AOMINISTRATIVE 


EXPENSE AT 5.21% 
TOTAL MARKETIN 
MARKETING COST PER POINT IN 
GF COST To Veo -057639 
AVERAGE LIST PRICE PER POINT? 267400 + 287600 
DISCOUNT PER POINT: 36.57% 19.00% 
POINT? -09 7738 054644 


043144 


— .014495 


- .014495 


AZP was compared to tne Zcomplaint’ customers, unjer two metnods. Custoner used for illustrative 


puroeses in tnis dispiay - wlew FRUIT AS p Pro posed Findings at Fact -—V%e=— 


OVERVIEW OF DISCRIMINATION/JUSTIFICATION ANALYSIS, 
ASP VS. ALLEGEDLY CiSCRIMINATED CUSTOMERS, 
USZHARE ZBYANCH, MANCH 1966. (1) 


BASED ON A&P PURCHASES UF . BASED ON AAP PURCHASES OF 
P.L. ITEXS UNLY TOTAL PYT. L. AND BORD. LASEL 

“AZSSTiNS COST ELEMENTS ARP ST?2ICKLAND“S #159 A&P STRICKLAND‘S #15 
- 004916 -005065 + 905210 - 905065 
2022429 048053 2022429 +048053 
- 001062 - 003937 - 001645 » 003937 
- 0009000 - 001044 - 000000 - 001044 
fences Sale ING SXPENSes -000CC5 016036 - 000000 . -016036 
ch LAYEL ADVERTISING EXPENSE: - 000500 + 000666 - CO) 400 + 000666 
N LASEL MERCHANDISING EXPENSE: - 9000090 - 008630 -OC0O000 + 008630 


SUB TOTAL: »028407 083432 029682 » 083432 


NERAL SELLING AND ADMINISTRATIVE 
EXPENSE AT 5.21% -001 480 - 004347 001546 004347 


TSTAL VARKETING COST: 0296387 087779 031229 -087779 
MARKETING COST PER POINT IN EXCESS 
SF CCST TO SERVE A&P: -057891 z 056550 
22ST PRICE PER POINT: 2267400 + 275500 + 266200 0275500 
= C-SCCUNT PER POINT: 36.57% 23.00% 32.55% 23.00% 
[-.T PER POINT: -097788 -063365 -C86675 963365 
SCUyN7 PEQ PLINT LESS THAN AAP3 -034423 2023310 


ts PalCe LESS NET 
SE IN SARKETING COST: 023468 033240 


SPSTSATION IN FAVOR OF? 023468 033240 


“AP was co- ares in ZACH of tne “complaint’ custoners, under two methods. Customer used for illustrative 
rececs?? 47 3.3.8 Jiseley —- STRICKLAND’S #159 


AP Proposed Find: ings of Fac+ =I)». O 0713 
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OVERVIEN OF DISCRIMINATION/JUSTIFICATION ANALYSIS, 
ASP VS. ALLEGFOLY DISCSIZINATED CUSTCY=ESS, 
U HARE BRANCH, MAHCH 1966. (1) 


BASED ON A&P PURCHASES OF BASED CY AAP PY 
P.L. ITEMS UNLY TOTAL PVT. L. 
MARKETING COST ELEMENTS AAP ROBERT BATTALI A&> 


TRUGK LOADING: + 004916 -005210 
CAL DELIVERY? -022429 -046204 .022429 

BRANCH CLERICAL COST: - 001062 .003384 - 001643 

PRODUCT WASTE: «000000 -CO1044 - 000900 

BRANCH LIN ! . 0090000 -016036 

BORDEN Lad: 2 iG EXPEAS 0000 «000666 


BCRDEN | iL MERCHANDISING EXPENSE: - 000000 - 008630 


SUB TCTAL? +023407 082505 029682 


ERAL SELLING AND ADMINISTRATIVE 


EXPENSE AT 5.21% - 001480 004299 - 001546 


TOTAL MARKETING COST? -029887 - 086804 
MARKETING COST PER PUINT IN EXCESS 

CF CUST TJ SERVE A&P? 2056917 
AVERAGE LIST PRICE 2 POINT: 26740 2230950 266200 
AVERAGE D0! UNT P POINT 36.57% 21.00% 32.56% 
VALUE OF UN 2 POINT -09 7788 048489 2086675 
DISCOUNT PER PUINT LESS THAN A&Ps 049299 


-007617 


(1) AAP was comoared to EACH of the “conplaint’ customers, under twn netnoos. Custorer used for illustrative 
purposes in tnis disoiay ~- RU3E: 


ASP fispaiedk findings cf Fact -1SF- i$ 


ne are ce aunt ae her o - A eh LTS NRT CRT ERE 
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A&P PROPOSED FINDINGS OF FACT 
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OVERVIEW OF DISCRIMINATION/JUSTIP ICATION ANALYSIS, 
AGP-VS. ALLEGEDLY DISCRIMINATED CUSTOMERS , : 
O'HARE BRANCH, MARCH 1966. (1) 


BASED ON AGP PURCHASES OF BASED ON AGP PUT:ASES OF 
P.L. ITEMS ONLY TOTAL PVT. L. AND BORD, LABEL 


WARKETING COST ELEMENTS A&P EDWARD MARSZAICK AGP EDWARD MARZAICK 
TRUCK LOADING: 004916 005778 2005210 005778 
PHYSICAL DELIVERY: 2022429 -0486074 2022429 048076 
BRANCH CLERICAL COST: - 2001062 2003939 -001643 -003939 
PRODUCT WASTE: 000000 -001044 -000000 -001044 
BRANCH SELLING EXPENSE: «000000 -016036 -000000 -016036 


BORDEN LABEL ADVERTISING $ 
EXPENSE: -000000 - 000666 -000400 - 000666 


BORDEN LABEL MERCHANDISING 
EXPENSE; -000000 -008630 -000000 -0086 30 


SUB TOTAL; .028407 -064167 .029682 .084167 


GENERAL SELLING AND ADMIN- 
ISTRATIVE EXPENSE AT 5.21% 001480 004385 -001546 004385 


TOTAL MARKETING COST; -029887 088552 2031229 088552 


MARKETING COST PER POINT IN 
EXCESS OF COST TO SERVE A&P; 2058665 2057323 


AVERAGE LIST PRICE PER POINT: 267400 - 264000 - 266200 264000 

AVERAGE DISCOUNT PER POINT; 36.57% 14.408 32.568 14.408 (2) 
VALUE OF DISCOUNT. PER POINT: 097788 038016 086675 -038016 (2) 
DISCOUNT PER POINT LESS THAN AGP; .059772 .048659 (3) 


NET DIFFERENCE IN PRICE LESS NET 
DIFFERENCE IN MARKETING COST; 2001107 008665 (4) 


NET DISCRIMINATION IN FAVOR OF: .001107 (4) : 008665 (4) 


- 


eee 


Q) 


(2) 


AGP was comparod to EACH of the "complaint® customers, under two methods, Customer used ~ 
for illuatrative purposes in this display - EDWARD MARSZAICK ; : 


The discount of 14.4% was calculated in ‘CX-183, which was based on rebate memoranda 
Giscovered by complaint counsel. The minimum discount offered customers who purchased 
151-200 points per delivery wider Borden's discount schedule, CX-138, was 15.0%. The 
value per point of the 15.08 discount for this customer would be .039600(.2640 x .15). 


Tf this customer actually received the discount of -039600 per point indicated by 
Borden's discount schedule, Cx-138, the discount per point -less than A&P would have 
been .058188 compared to A&P private label points and .047075 compared to A&P's Total 
purchases of private label and Borden label points. : 


Subtracting the additional marketing cost per point incurred by Borden to serve 
Customer from the value per point of additional discount received by AGP would be 
~-000477 per point on A&P's purchases of private label points and -.010249 on A&P's 
total purchases of Borden label points. In both comparisons the additional cost per 
Point incurred oy Borden to serve this customer would be greater than the value per 
point of the additional discount granted A&P, therefore the net discrimination would 
be in favor of this allegedly injured customer. : 


MARKETING CCST ELEMENTS 


TevCk LOADING? 

PHYSICAL CELIVERY? 

BRANCH CLERICAL COST? 

PpUDUCT WASTE? 

BRANCH SELLING EXPENSE? 

3CRDEX LASEL ADVERTISING EXPENSES 


BCRDOEN LABEL MERCHANDISING EXPENSE? 
$U8 TOTAL? 


GENERAL SELLING AND ADMINISTRATIVE 
EXPENSE AT 5.21% 


TOTAL MARKETING COST? 
MARKETING COST PER PIINT IN EXCESS 
Cr COST TU SERVE AAP? 
AVERAG= LIST PRICE PEP POINT: 
AVERAGE DISCQUNT PER POINT: 
YVALUS CF IiSCOUNT PER POINT? 
DISCOUNT PER PIINT Less THAN A&P? 


PRICE LESS NET 
IN MAPXETING COST? 


NET DISCRIMINATION IN FAVOR OF? 


Ax? Proposed Frndings of Fact = 740 


1) ABP was comperec tO EACH of the “conplaint’ customers. 


IMINATION/IUSTIFICATION ANALYSIS, 


¥Y DISCR! INATED CUSTOMERS, 
ARCH 1966. (1) 


BASED OF ARP PURCHASES OF 
P.L. ITEMS ONLY 
A&P BILL“S MARKET #194 


004916 » 004954 


022429 2049084 
200! 042 - 004105 
- 000000 -001044 
.~0000090 .016036 
- 000 600 2 000656 


000000 - 008630 


.028407 084520 


001480 


029687 


«267400 
36.57% 
097788 


2029248 


029248 


O00 Dit 


in this disolev - BIIL’S MARKET #194 


OCS LCD 
»CCS4—2 


<ocecs¢ 


029652 


urder two methods. Custener used for i 


lluetrative 
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Y OF D Rik A 
VS. ALLEGEDLY DO! STOMERS, 
O*HARE BRANCH, MARCH 1966. (1) 


BASED CN ARP PURCHASES OF BASED CN A&P PURCHASES 
PeL. ITE“S UNLy TOTAL PVT. L. AND BOPD. 
MaARQXETINS CoS: ELEMENTS A&P? GEise’S FOOD SHOP A&P GENE*S FCO nce 


F de 


CADING: ; .004916 -00562! .005210 . 005621 
PHYSICAL CSLIVEYs -047014 -022429 .047014 
003443 .001643 -003443 

.00104 .ococco 6091043 

.ococs .016036 

. 000000 . 009490 . 006666 


RCHANDISING EXPENSE? - 009000 « 0CO0S9 - 008630 


SUS TUTAL: +028407 029682 082454 


MINISTRATIVE 
‘Sz AT 5.23% 001480 - 001546 + 004296 


029687 2031 229 086759 


POINT IN EXCESS 


Cost TS SERVE A&P: -056563 05552) 
«261300 226520 2251309 
32.56% 


«986675 


“of the “‘conplaint’ custoners, under two methods. Customer used for illustrative 
ploy = GEES Fat) Shp 


qs of Fact -741- 606719 


OVERVIEW OF OISCPIMINATICN/JUSTIFICATIUN ANALYSIS, 
ASP VS. ALLEGFILY CISCRIMRINATED CUSTOMERS, 
C“HARE BRANCH, “MARCH 1966. (1) 


N A&P PURCHASES OF BASE. IN ASP FY 
ITEMS UNLY TOTAL Fe i La 

MARKETING COST SLEVENTS ASP SPCT LITE MARKET - 
TRUCK LOADING: 2004916 - 006695 
PRYSICAL UVELIVERY? 29224629 -046730 
BRANCH CLERICAL CUSTs 001062 
PHILUCT WASTES COCO0 
BRANCH SELLING SXPEN x -016036 

+ 900666 


‘SRCHANDISING EXPENSES -00°530 
SUB TOTAL? 085370 


GENERAL SELLING AND ADMINISTRATIVE 
SXPENSE AT 5.21% 


0031 229 
MARKETING COST PER POINT IN EXCESS 
OF COST TO SERVE A&P 059931 
AVERAGE LIST PRICE PER POINT: + 225000 
AVERAGE DISCOUNT PER POINT: 57% 22. 00% 
VALUE CF OISCIUNT PER POliTs 049590 
DISCGINT PER PCINT LESS THAN A&P: 2045238 


NET OIFFERENCS IN PRICE LESS NET 


DIFFESENCE iN MARKETING COST: 201) 


NET DISCRIMINATION IN FAVOR OF s -011643 


A*P Proposed Fa di 15 é Fact 


(1) A&P was compared to EACH of the “complaint’ customers, under two methods. Customer used for illustrative 
purposes ‘n this display - SPOT LITE MARKET 
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OVERVIEW OF DiSCRIMINATION/ JUSTIFICATION ANALYSIS, 
A&P VS. ALLEGEDLY DISCAIMINATED CUSTOMERS, 
U’HARE BRANCH, MARCH 1966. (1) 


BASED ON AAP PURCHASES IF BASED ON A&P PURCHASES SF 
P.L. ITEMS ONLY TOTAL PVT. L. ANDO BORD. LAZEL 
MARKETING COST ELEMENTS AAP THERESA CRISPINO A&P THERESA CRiSPIND 
TRUCK LOADING: 004916 «905674 -005210 + GO5674 
PEYSICAL DELIVERY: +922429 +050079 «022429 -050072 
@S5ANCh CLERICAL CUSTs + 001062 - 004189 «001643 - 004189 
PRODUCT wASTE? . +000000 - 001044 - 000000 - 001044 
BRANCH SELLING EXPENSE: - 000000 -016036 - 000000 -016036 
BURDEN LADSEL ADVERTISING EXPENSE: - 000000 -CC0666 - 000400 - 000656 
BURDEN LASEL MERCHANDISING EXPENSE? - 000000 + 008630 « 000000 - 008630 


SUB TOTAL: «028407 066318 029682 -086218 


SENERAL SELLING AND ADYINISTRATIVE 
EXPENS= AT 5.21% - 004497 - 001546 


TOTAL NARKETING CUST: 090815 +031 229 
MARKETING COST PER PIINT IN EXCESS : 
Of COST TO SERVE a&Ps -0690927 059536 
AVERAGE LIST PRICE PER POINT: 267400 + 260900 + 266200 2260900 
AVERAGE DISCOUNT PER POINT: 36.57% 20.70% 32.56% 20.70% 
VALUE SF DISCOUNT PER POINT: -09 7788 - 054006 086675 - 054006 
THAN A&P: 043782 ~032668 


NET DIFFERENCE IN PQICE LESS NET 
CisrERENCSE IN ¥YASKSTING CUST: 2017146 026917 


~iSCQIM@saTiow IN FAVOR UF: i7t4 026417 


’ 


‘) S&P was enccares to EACH of the “complaint’ customers, under two methods. Customer used for illustrative 
Suresses in tais <lsoicy - TRERES4 CRISPINO 


fact O00 114 


MARKETING 


BRANCH CLE 


CVERVIEW CF DISCRIMI 


ABP VS. ALLEGEDLY 


J¥A2S 42> 


NATION/JUSTIFICATION ANALYSIS 
C: SC#iuLsaTEy CISTOMERS, 


SOU, “4 YAR, (1) 


BASED ON a&P ght pigs UF 


P.L. 
ARP 

- 004416 
2022429 
- 001062 
+ O0C0090 
+ 009C00 
O9000 


O 
.¢ 


MARKETING COST PER PUINT IN EXCESS 


A&P was 
curooses 


7s 


TO SERVE A&Ps 
POINTs 226749 
4.57% 


.09 7788 


ITE 
ART 


~ .014599 


2014699 


EACH of the ‘complaint’ custoners, und methods. Custoner 
disclay - FUREST FOUD MART 


"ANIA 
CVs 


OOD4564 
eee? 


+ C8630 


~087440 


OVERVIEW OF DISCRIMINATION/ JUSTIFICATION ANALYSIS, 
ABP VS. ALLEGEDLY DISCRIMINATED CUSTOMERS, 
O” HARE BRANCH, MARCH 1966. (1) 


BASED ON A&P PURCHASES OF BASED ON AAP PURCHASES OF 
P.L. ITEMS ONLY TOTAL PVT. L. AND BORD. LABEL 
MARKETING COST ELEMENTS ARP STRICKLAND’S #256 AAP STRICKLAND’S #256 
TRUCK LOADING: - 004916 -004654 + 005210 + 004654 
PHYSICAi. DELIVERY: +022429 -056948 2022429 056948 
SRANCH CLERICAL COST: 001062 - 005 748 + 001643 + 005348 
PRODUCT HASTE? - 009000 - 001044 - 000600 -001044 
BRANCH SELLING EXPENSE: - 000000 +056036 + 000000 +016036 
BORDEN LABEL ADVERTISING EXPENSE: - 000000 + 000666 + 0C0400 + 000666 
BORDEN LABEL MERCHANDISING EXPENSE: +000000 - 008630 - 000000 + 008630 


SUB TOTAL: -028407 -09 3326 029682 +09 3326 


GENERAL SELLING AND ADMINISTRATIVE 
EXPENSE AT 5.21% -001 4890 + 004862 - 001546 -004862 


TOTAL MARKETING COST: -029887 © -098188 031229 -098188 


MARKETING COST PER POINT IN EXCESS : 
GF COST TO SERVE Aap: 06830) - 066959 


AVERAGE LIST PRICE PER POINT: - 31.7500 - 317500 
AVERAGE DISCOUNT PER POINT: 23.00% 23.00% 

VALUE OF DISCOUNT PER POINT: -0073025 073025 
DISCUUNT PER POINT LESS THAN agp: 924763 +01 3650 


NeT DIFFERENCE IN PRICE LESS NET 
DIFFERENCE IN MARKETING COST: : -043538 -05 3309 


NET DISCRIMINATION IN FAVOR OF: +043538 +05 3309 


~, 


(1) A&P was compered to EACH of the “conplaint?’ customers, under two methods. Customer used for illustrative 
psrgeses in this display - STRICKLAND’S #254 = 
OC072) 


AvP Proposed Finclings of Fact - 19S - 


SVE2VIEN OF f INATIS/ JUSTIFICATION ANALYSIS, 
A&P VS. Li CISCRILINATED CUSTOMERS, 
O? Ha SAQCH 1966. (1) 


A&P PURCHASES OF 
parse 


ASSEL iS COST ELENESTS 


+ 004916 005517 


+022429 +062523 


+ 001062 004641 
+ 9O00CO }1044 
» QO9C00 016036 
« OOOC90 SCD 666 
Cocca 


AfP was compared 
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OVERVIEW OF DISCRIMINATION/CUSTIFICATION ANALYSIS, 
A&P VS. ALLEGEOLY DISCA!“INATED CUSTOMERS, 
O*HARE BRANCH, ¥AWCH 1946. (1) 


BASED ON A&P PURCHESES DF 
P.L. ITEWS ONLY 


BASED IN A&P PURCHASE 


VARKETINS COST ELEVENTS 


~ MARKETING COST: 


MARKETING | :NT IN EXCESS 
T TO SERVE aaps 


2 t> EACH of the “comolaint’ customers, under two methods. 


-.€7 sv = PLOJ ROS. 
: 


AAP 


+ 004916 
+022429 
- 001062 
« 000000 
«000000 
+ 0OO000D 
+ 000000 


-028407 


+ 267400 
36.57% 
-09 7738 


rd 
- 


954235 
+ 004792 
-001044 
-016036 
+000666 
008630 


090598 


, 
- ee A a 
Www! 


TOTAL PVT. L. AND 3925, 


Aa? 


+ 005210 
«022429 
- 001643 
«CC OOO 
» COO009 
«OCO4C9 


+ 000 009 


+029682 


001546 


03! 229 


+ 266200 
32.56% 


-086675 


772 


<= 


eed 


005595 
+054235 
- 004792 
+00!1044 
+016036 
+900666 


- 005630 


-090598 


2040741 


023349 


2023349 


Customer used for illustrative 
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OVERVIEW OF DISCRIMINATION/JUSTIFICATICN ANALYSIS, 
A&P VS. ALLEGEDLY DISCRIMINATED CUSTOMERS , 
O'HARE BRANCH, MARCH 1966. (1) 


BASED ON A&” PURCHASES BASED OW AGP PURCHASES OF 
P.L. IL2MS ONLY TOTAL PRVT. L. AND BORD. LABEL 
MARKETING COST ELEMENTS a BRUNO "/ALEPA AaP BRUWO NALEPA 


TRUCK LOADING: -004916 -006111 005210 - 006111 
PHYSICAL DELIVERY: 022429 054238 027429 054238 
BRANCH CLERICAL COST: -001062 004792 001643 004792 
PRODUCT WASTE: -001044 - 000000 -001044 
BRANCH SELLING EXPENSE: -000000 -016036 . -01603%6 
BORDEN LABEL ADVERTISING EXPENSE: - 000000 - 000666 

BORDEN LABFI. MERCHANDISING EXPENSE: .000000 - 0086 30 


SUB TOTAL: -028407 091518 029682 


GEMERAL SELLING AND ADMINISTRATIVE 
EXPENSE AT 5.218 -001480 001546 


TOTAL MARKETING COST: 029687 -031229 096286 


MARKETING COST PER POINT IN EXCESS 
OF COST TO SERVE A&P: 065057 


AVERAGE LIST PRICE PE ‘s + 0248200 248200 
AVERAGE DISCOUNT PER PL .a: 13,008 (2) 13.008 

VALUE OF DISCOUNT PER POINT: 032266 (2) -032266 
DISCOUNT PER POINT LESS THAN A&P: -065522 (3) 054409 


MET DIFFERENCE IN PRICE LESS NET 
DIFFERENCE IN MARKETING COST: -000677 (4) -010646 


MET DISCRIMINATION IN FAVOR OF: -000876 (4) -010648 


AGP was compared to EACH of the ‘complaint’ customers, under two methods. Customer 
used for illustrative purposes in this display - BRUNO NALEPA 


The discount of 13.0% was calculated in Cx-183, which was based on rebate memoranda 
discovered by complaint counsel. The minimum discount offered customers who purchased 
151-200 points per delivery under Borden's discount schedule, Cx-138, was 15.0%. The 
value per point of the 15.0% discount for thie customer would be .037230 (.2482 « .15). 


If this customer actually received the discount of .037230 per point indicated by 


Borden's discount schedule, CX-138, the discount per point less than A&P would have 
been .060558 compared to A&P private label points and .049445 compared to A&P's Total 


purchases of private label and Borden label points. 


Subtracting the additional marketing cost per point incurred by Borden to serve this 
customer from the value per point of additional discount received by A&P would be ~..105A40 
per point on A&P's purchases of private label points and -.015612 on A&P'a total pur- 
chases of Borden label points. In both comparisons the additional cost per point 

incurred by Borden to serve this customer would be greater than the valve per point of 

the additional discount granted A&P, therefore the net discrimination would be in 

favor of this allegedly injured customer. 


OVERVIEW OF DISCRIMINATION/JUSTIFICATION ANALYSIS, 
A&P VS. ALLEGEDLY DISCRIMINATED CUSTOMERS , 
O'HARE BRANCH, MARCH 1966. (1) 


BASED ON A&P PURCHASES OF BASED ON ASP PURCHASES OF 
P.L. ITEMS ONLY TOTAL PVT. L. AND BORD. LABEL 
MARKETING COST ELEMENTS A&P BLANCHE'S FOODS A&P BLANCHE'S FOODS 


TRUCK LOADING: -004916 - 006288 - 005210 -006288 
PHYSICAL DELIVERY: 22429 -055743 -022429 055743 
BRANCH CLERICAL COST: -001062 -005083 -001643 -005083 
PRODUCT WASTE: - 000000 001044 - 000000 - 001044 
BRANCH SELLING 2xXPENSE: -000000 - 016036 -000000 -016036 
BORDEN LABEL ADVRTISING EXPENSE: - 000000 - 000666 -900490 - 000666 
BORDEN LABEL MERCHANDISING ExO2NSE, - 000000 - 008630 - 000000 - 008630 


SUé TOTAL: -028407 -093490 - 029682 .093490 


GENERAL SELLING AND ADMINISTRATIVE 
EXPENSE AT 5.21% -001480 -00487] -001546 - 004871 


TOTAL MARKETING COST: -029887 - 098 361 -031229 098361 
MARKETING COST PER POINT IN EXCESS 
OF COST TO SERVE AgP: 068474 067132 


AVERAGE LIST PRICE PER POINT: -267400 - 250800 . 266200 . 250800 


AVERAGE DISCOUNT PER POINT: 36.57% 14.10% 32.56% 14.19% 
VALUE OF DISCOUNT PER POINT: -097788 -035363 - 084675 035363 
DISCOUNT PER POINT LESS THAN A&P: 062425 -051342 
NET DIFFERENCE IN PRICE LESS NET 

DIFFERENCE IN MARKETING COST: - 006049 = -O10620 


NET DISCRIMINATION IN FAVOR OF: - .006039 + <OLoaed 


{1) A&P was compared to EACH of the ‘complaint' customers, under two methods. Customer used for illustrative 
Purposes in this display ~ BLANCHE'S FOODS 
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OVERVIEW OF DISCRIMINATIIN/ JUSTIFICATION ANALYSIS, 
A&P VS. ALLEGECLY DISCRIMINATED CUSTOMERS, 
U*HARE SPANCH, “ARCH 1966. (1) 


BASED CN A&P DY2QC4ASES OF BASED GN ALP PURCHASES OF 
Pols ITEMS Cyry TOTAL PVT. *. AMD SORD, LASSL 
KONS. oe COSC: SUSvsNy ARD EDuARO TRUTY AAP BEDARD TRUTY 
OC4916 2 T06114 -00352!0 
2022429 054310 022429 
- 001042 00495} -0C! 4643 
- 000000 CO104 + C9090 
- 000090 516936 - OS3CCO 916036 
- 900050 900565 -COU40 - 200656 
- 000000 + 008630 - OCO000 + 068630 


028407 2091749 029632 «091749 


001 489 - 004720 - 001546 ~ 004739 


-029 837 2096529 031229 2998529 


226740) «265200 

36.57% ed 32.565: 

- 09 7788 é i ~CS6€75 
i ARPS 


NET 
'G COST: i -016936 


SIN FAVOR UF: Thi «016586 


Sivd. of a “complaint’ custoners Ge Under two methods, Custener uscd for iilustrative 
‘e ~S3.Av = Cc HARD 2) T2UTY . 
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OVERVIEW CF DISCRIMINATION/JUSTIFICATION ANALYS=S, 
A@? VS. ALLEGEDLY DISCRIMINATED CUSTOVERS, 
OVEARE SRANCH, MARCH 1946. (1) 


BASED ON A&P PURCHASES OF BASED CN A&P PURCHASES OF 


P.L. ITEMS ONLY TOTAL PYT. L. AND BOSD. LABEL 
MENTS A&P JOE MILECKI Aa? JOE MILECKI 


wus 


+» 004916 2 004301 - 505210 + 0063901 
2922429 -061458 «022429 061453 
-C01062 + 006222 091643 + 006222 
2 SCCCOO - 001044 «S99090 001044 
- 0000CO 016036 - C20000 016036 
ADVERTISING EXPENSE: - 000000 - 000666 - 000400 - 000666 
SSRCRANDISING EXPENSE® 000000 - 008630 - C90000 - 008630 


SU3 TOTAL: 028407 - 100356 029682 - 100356 


-001480 - 005229 - 001546 
-029687 -105585 - 031229 

NT IN EXCESS 

TQ SERVE A&P: -075698 
«267400 -257300 + 266200 
36.57% 20.00% 32.56% 
-097788 -051460 - 086675 

THAN A&P: ; 2046328 2035215 


siCS UeSS NET 
+ AARXETING COST: «029370 039141 


:CN IN FAVOR OF: -029370 — .J3914! 
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A&P PROPOSED FINDINGS OF FACT 


786. The end result of the above 28 price-cost comparisons 
is the calculation of the net difference in price less 
the net difference in marketing costs. In all cases, 
the end result shows that the prices A&P received from 
Borden were cost justified. Indeed, the studies show 
that there was a net discrimination in favor of the allegedly 
injured customers in every case. Where A&P's total purchases 
of milk and dairy products from Borden are compared with 
the other customers' total purchases, the net discrimina- 
tion against A&P ranges from a low of $.010648 in the 
comparison with Bruno Nalepa to a high of $.052104 in the 
comparison with Bill's Market # 002. Even when the com- 
parison is made of A&P's private label purchases only 
against the total purchases of the 28 other Borden customers, 
the price paid by A&P is seen to be cost justified in every 
instance except the comparison with Edward Marszaick, who 
was overcharged by Borden only Onemill per point. Even 
here, however, if Marszaick had actually received the 
discount to which he would have been entitled on the basis 
of his volume per delivery (184.207 (A&P Finding 653)), 
he would have received a discount of 15% (see CX 138), 
rather than the 14.4% discount shown on CX 183, and there 
would have also been a net discrimination of $.000477 


per point in Marszaick's favor. The net discrimination 


enjoyed by each of the 28 allegedly injured Borden customers, 


for both types of comparisons, are summaried in the following— 


two tables. 


A&P PROPOSED FINDINGS OF FACT 
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SUMMARY OF DIFFERENCES IN MARKETING COST wm 

AND DIFFERENCE IN PRICES GNIL33 
BORDEN O'HARE BRANCH MARCH 1966 

A & P TOTAL VS CUSTOMER BORDEN LABEL 


ALLEGEDLY INJURED CUSTOMER NET DISCRIMINATION IN FAVOR OF 
A&P CUSTOMER 


i enn 014735 
er roe .027162 
JAMES COX 013196 
MISICKA'S FOODS 015419 
JOS. MICHALOWSKI .010848 
CARDINAL STORES .016855 
MADISON LAVEIGNE .019145 
BEL PARK FOODS .029484 
GREENVIEW FRUIT .024267 
STRICKLAND'S #159 .033240 
ROBERT BATTALI .017389 
EDWARD MARSZAICK .008665 (1) 
BILL'S MARKET #194 .039020 
GENE'S FOOD SHOP .039398 
SPOT LITE MARKET .021415 
THERESA CRISPINO .026917 
FOREST FOOD MART .024471 
STRICKLAND'S #256 .053310 
CONGRESS FOOD .030938 
FLOOM BROS. .023349 
JOS. BERLIN & SON . .021421 
BRUNO NALEPA “= ,010648(2) 
BLANCHE'S FOODS .015820 
EDWARD TRUTY .016886 
BARNEY TRAINOR .042322 
BILL'S MARKET #002 .052104 
PETERSON'S FOODS -023725 
JOE MILECKI - .039142 


(1) If Edward Marszaick actually received the discount of 15.0% to which 
he should have been entitled on the basis of his volume per delivery 
under Borden's published discount schedule, Cx138, rather than the 
14.4% rebate shown on Cx183, there was actually net discrimination in 
favor of Edward Marszaick of - .010249 per point on A&P's total purchases. 


If Bruno Nalepa actually received the discount of 15.0% to which he should 
have heen entitled on the basis of his volume per delivery under Borden's 

published discount schedule, Cx138, rather than the 13.0% rebate shown on 

CX 183, there was actually net discrimination in favor of Bruno Nalepa of 

- .015612 per point on A&P's total purchases. 


7 YOK A&P PROPOSED FINDINGS OF WAC 


SUMMARY OF DEE RFERENCES IN MARKETING Cost 
AND DIFFERENCE UN PRICES 

BORDEN O'HARE BRANCH MARCH 1966 

A & P PRIVATE LABEL VS CUSTOMER BORDEN LABEL 


ALLEGEDLY INJURED CUSTOMER NET DISCRIMINATION IN FAVOR OF 
Aar CUSTOMER 
MR. CENTRAL -00496 3 
MAYFALK fOODS 017390 
JAMES COX .00 3424 
MISICKA'S FOODS 005647 
JOS. MICHALOWSKI 001077 
CARDINAL STORES . 00708 3 
MADISON LAVEIGNE .009373 
BEL PARK FOODS -O19712 
GPEENVIEW FRUIT .014495 
STRICKLAND'S #159 -023468 
ROBERT BATTALI .007617 
EDWARD MARSZAICK -001107 (1) 
BILL'S MARKET #194 -029248 
GENE'S FOOD SHOP -029626 
SPOT LITE MARKET -01164 3 
THERESA CRISPINO 017145 
FOREST FOOD MART .014699 
STRICKLAND'S #256 -0435 38 
CONGRESS FOOD -O21166__ 
FLOOM BROS. ,O13577 
JOS. BERLIN & SON -911649 
BRUNO NALEPA .000877 (2) 
BLANCHE'S FOODS 006049 
EDWARD TRUTY .007114 
BARNEY TRAINOR ~032550 
BILL'S MARKET #002 -042 332 
PETERSON'S FOODS OL S9%3 


JOR MILECKI 79470 


(1) If Edward Marszaick actually received the discount of 15.0% to which he 
should have been entitled on the basis of his volume per delivery under 
Borden's published discount schedule, Cxl138, rather than the 14,4% rebate 
shown in CX183, there was actually net discrimination in favor of Edward 
Marszaick of -.000477 per point on A&P's private label purchases. 


If Bruno Nalepa actually received the discount of 15.0% to which he should 
have been entitled on the basis of his volume per delivery under Borden's 
published discount schedule, Cx138, rather than the 13.0% rebate shown 

on CX183, there was actually net discrimination in favor of Bruno Nalepa 
of -.005849 per point on A&P's private label purchases. 
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A&P PROPOSED FINDINGS OF FACT 


Set out in tabular form below is a calculation of the 
differences in the net price charged A&P and each of 
the allegedly injured customers (shown in the first 
column). In the second column of each table is shown 
the differences in marketing costs exclusive of deli- 
very and overhead incurred by Borden in serving A&P 
and each of the allegedly injured customers. The first 
table is for the comparison of A&P's private label 
purchases only while the second is of its total pur- 
chases. The figures below are obtained by simple 
addition of the cost differences displayed on RA&PX 


233, pp. 39-66 for each marketing cost element except 


physical delivery and general selling and administrative 


expense. 


_ AtP act -$0 - 600736 is 


DIFFERENCE IN AVERAGE NET PRICE PER POINT PAID BY COMPLAINT CUSTON=RS AND As 
==5S ADDITIONAL COST PER POINT INCURRED BY BORDEN FOR “IARKETING EXPENSES 
EXCUUSIVE OF PilYSICAL DELIVERY AND GENERAL SELLING & ADMINISTRATIVE EXPENSES 
CUSTOMER BORDEN LABEL POINTS VS A&P PRIVATE LABEL POINTS 
O'HARE BRANCH - MARCH, 1966 


B DIFFERENCE IN DISCOUNT LESS 


DIFFCREXCE Ili MARKETING COST 
PEX Nv ” - ed > the 
PER POINT IN Bx ER POINT BEFORE CONSIDERING 


SLIVER eps 

PER POINT TO SERVE A&P 0 

LESS THAN (EXCL. DELIVERY AND seartetes ntl ee 
CUSTOMER AGP GS&A EXP.) ; JUSTIFIED 

Ste. eet 1 AK BD AK BLO 
MR. CENTRAL .029109 027147 +.001962 
MAYFAIR FOODS .020148 027609 -.007461 
JAMES COX 036319 .027692 +.008627 
MISICKA'S FOODS 042868 028925 +.013943 
JOS. MICHALOWSKI 045500 .029446 +.016054 
CARDINAL STORES 043881 .028905 +.014976 
MADISON LAVEIGNE .048998 029345 +.019653 
BEL PARK FOODS .038553 029472 +.009081 
GREENVIEW FRUIT .043114 029074 +.014040 
STRICKLAND #159 .034423 029400 +.005023 
ROBERT BATTALI 049299 . 030323 +.018976 
EDWARD MARSZAICK .059772 .030115 +.029657 
BILL'S MARKET #194 .029788 .029457 +.000331 
GENE'S FOOD SHOP .027237 .029462 -.002225 
SPOT LITE MARKET .048288- 030662 +.017626 
THERESA CRISPINO 043782 030261 +.013521 
FOREST FOOD MART .047409 .029787 +.017622 
STRICKLAND #256 .024763 030440 -.005637 
CONGRESS FOOD 042643 030556 +.01208 
FLOOM 3ROS. .051854 030385 +.0214 
JOS. BERLIN & SON 056896 030791 +.026105 
BRUNO NALEPA 065522 030301 +.034221 
BLANCHE'S FOODS 062425 .031768 +.030657 
EDWARD TRUTY .059527 031460 +.028067 
BARNEY TRAINOR 037627 .031576 +.006051 
BILL'S MARKET #002 030938 031858 -.000920 
PETERSON'S FOODS .060738 031522 +.029216 
JOE MILECKI 046328 .032921 +.013402 


MARKETING COST 


A&P PROPOSED FINDINGS OF FACT 
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DIFFERENCE IN DISCOUNT LESS 
DIFFERENCE IN MARKETING COST 
MARKETING COS'T PER POINT BEFORE CONSICERING 


PER POINT IN EX~ PONSE 
© DISCOUNT CESS OF Cost DELIVERY OR GS6A EX ONS! 


PER POINT TO SERVE AgP cost t cost 
LESS THAN (EXCL. DELIVERY AND JUSTIFIED Seitivine 


CUSTOMER ___ A&P GS&A EXP.) jn 

MR. CENTRAL -617995 025872 -.007877 

MAYFAIR FOODS 009035 -026334 ~.017299 

JAMES COX -025206 -026417 -.001211 

MISICKA'S FoopSs -031755 - 027650 +.004105 

JOS. MICHALOWSKI 034387 028171 +.006216 

CARDINAL STORES 032768 -027630 +.005138 

MADISON LAVEIGNE -037885 -028070.. +.009815 

BEL PARK Froops -027439 -028197 . ~.000758 

GREENVIEW FRUIT -032031 -027799 +.004232 

STRICKLAND #159 -023310 028125 ~.004815 

ROBERT BATTALI 038186 029048 +.009138 

BDWARD MARSZAICK -048659 -028840 +.019819 

BILL'S MARKET #194 -018675 -028182 ~.009507 

GENE'S FOOD SHOP 016124 028187 ~.012063 

SPOT LITE MARKET -037175 - 029387 +.007788 

THERESA CRISPINO 032668 028986 +.003682 

FOREST FOOD MART 036296 028512 +.007784 

STRICKLAND $256 -013650 -029125 -.015745 

CONGRESS FOOD -031530 029291 +.002249 
BROS. 040741 029110 +.011631 

JOS. BERLIN & SON 045782 029516 +.016266 

BRUNO NALEPA -054409 -030026 +.024383 

BLANCHE'S FOODS 051312 030493 +.020819 

EDWARD TRUTY 048414 030185 +.018229 

BARNEY TRAINOR 026514 -030301 | ~.003787 

BILL'S MARKET #002 -019825 -030583 -.010758 

PETERSON'S FOODS 049625 030247 +.019378 

JOE MILECKI 035215 031646 +.003569 
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It is clear from a glance at the above tables that 
Borden's prices to A&P are justified in 10 of the 28 
instances in which total purchases of A&P are compared 


against total purchases of the allegedly injured customers, 


without any consideration being given to the differences 


in physical delivery and overhead costs. Indeed, even 
where cost justification is not made out, the failure 

to do so is less than one cent per point in all but 7 
comparisons. A glance at the tables will indicate, in 
fact, that Borden's prices to A&P would be cost justified 
in all but 2 or 3 cases in each type of comparison, 

even if the physical delivery cost differences cal- 
culated in A&P Finding 668 overstated the difference 

by 100%. In the face of the evidence, therefore, that 
the time standards employed in these findings were prepared 
by the Commission's cost expert (not respondent's), for 

a region immediately adjacent to the one involved in 
these proceedings, and since the Commission's expert 
swore that his time standards were applicable to Chicago, 
it is entirely reasonable to accept the conclusions of 


cost justification presented in these findings. 


Complaint Counsel renew their objection that the cost 


study should have been limited to the 11 private label 


A&P PROPOSED FINDINGS OF FACT 


items (C.C. Finding 15(4) (i)). Cavelierly overlooking 
their own price discrimination exhibit, C.C. 183 A-D, 


Complaint Counsel protest that Mr. Havemeyer has calcu- 


lated "a separate ‘averages list price' for A&P stores 


and for each independent competitor . . . based on the 
separate product mixes purchased by each of these 
customers . . . from which he then determines the amount 
of discount per point received by each” (C.C. Be. 162), 
They point out--and correctly--that "the ‘product' 
involved for A&P in the 'private label purchase only' 
differs from that in 'A&P's total purchases,' and both 

of these 'products' differ from those involved in the 
purchases of the various competitors" (C.C. Br. 162). 

The consequence, as they see i , is that the list prices 
are different, and thus the discounts computed from those 
separate list prices are not comparable (C.C. Br. 162). 
They claim that "the proper method would have been to 
first eliminate all products but the eleven involved 
herein and then, compare on the basis of either A&P's 
purchase mix, or that of the competitors." (C.C. Br. 163). 
They point out-~again correctly--that this is the 


methodology used by Mr. Havemeyer in the Hammond study. 


A&P PROPOSED FINDINGS OF FACT 


790. Complaint Counsel stubbornly refuse to acknowledge the 
obvious - respondent's comparisons are tailored to 
respond to Complaint Counsel's price discrimination 
exhibits. The product mix selected by respondent A&P 
for its Hammond study tracks that selected by Complaint 
Counsel. The O'Hare comparison in which only A&P's 


private label purchases are compared with the allegedly 


injured customers' total purchases was offered for the 


sole purpose of responding to Complaint Counsel's O'Hare 


price comparison exhibit, CX 183 A-D. 


Complaint Counsel now seek to minimize CX 183, claiming 
that we have "misconstrued CX 183, which does not purport 
to set out a comparison of prices between A&P and competing 


purchasers"(C.C. Br. 94). They go on to say: 


"but rather it merely compares discounts 

being granted to A&P, as compared to those 
granted to certain competing purchasers on 

the O'Hare Routes in February and March 1966. 
Our main evidence of discrimination, where we 
have made a detailed comparison of products and 
prices, concerns itself with certain Indiana 
customers. CX 183, as well as certain list 
price and published discount evidence in the 
record, is more general evidence of the existence 
of a price discrimination in sales to A&P in 
other areas and at other times. (CLC Br 944 
Mylo ua 
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792. We wonder how can CX 183 be "general evidence of the 
existence of a price discrimination in sales to A&P" 
when it "doesnot purport to set out a comparison of 


prices between A&P and competing purchasers." 


It is also difficult to follow Complaint Counsel's 
reasoning that the Hammond comparisons - both theirs 
and ours - are methodologically sound while our O'Hare 
comparison of A&P's total purchases of milk and dairy 
products from Borden with the total purchases by the 
other customers of their milk and dairy purchases is 
invalid. As we have urged elsewhere in our findings, 
the only comparison that has any economic meaning is 
that between A&P's entire milk and dairy line and that 


of the allegedly injured customers. 


Complaint Counsel rehash their objection that Mr. Havemeyer 
did not give proper recognition to the expenses associated 
with the services of Mr. Tarr and his assistant and with 
those of Malone, Gose, Minkler and others in contract 
negotiations both before and after the inception of the 
private label program with A&P (C.C. Finding 15(k) (i), 
(ii)). We have already shown that the costs associated 
with the time of these men have been properly allocated 


by Mr. Havemeyer (A&P Findings 738~741). 
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735. Complaint Counsel also argue that there were additional 
expenses of production and handling incurred by Borden 
to serve A&P (C.C. Finding 15(h)(iii)). They acknowledge 
that A&P's cost expert, Robert Havemeyer, testified that 
he knew of nothing which would cause such extra costs 
(Havemeyer Tr. 7525-26). They fail, however, to acknowledge 
Mr. Havemeyer's expert testimony that the Woodstock plant 
was a highly automated plant (Havemeyer Tr. 9718), and 
had more than one automatic line so that it was able to 
package more than one label of a product at the same time 
(Havemeyer Tr. 9718). Even if Borden, for some reason, 
however, had processed the two product lines on the same 
machine, the only additional cost involved in switching 


from one brand of product to another would be the cost 


associated with changing the carton blanks in the 
sleeve of the packaging machine. This additional 
cost would be miniscule (Havemeyer Tr. 9719-20). 


In the face of such concrete testimony, Complaint 


Counsel lean on the weak reed of Borden's concerns 


in the early stages of the private label negotiations 
that it might incur some additional expenses in running 
two lines (C.C. Finding 15(h) (iii)). Such speculation 


is of no probative value. 
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796. Moreover, the procedure for cost justification set out 


in Special Bulletin No. 83 of the Wisconsin Dept. of 
Agriculture contemplates a treatment which excludes 
production costs from the cost analysis (see RA&PX 9), 


as does Dr. Solverson in his thesis (see RA&PX ll, appendix). 


Finally, the Bowman cost justification in United States v. 
Borden Co., 370 U.S. 460 (1962), was,, like the present 
Studies "based on differences in volume and methods of 
delivery" (at 465). There was no mention made of differ- 
ences in production costs, and the Supreme Court found no 


fault with such a procedure (see pp. 465-471). 


Complaint Counsel urge that the use of average figures 
for A&P is erroneous (C.C. Finding 15(o0)). They argue 
that this methodology has the effect of blending-over 
partial cases thereby increasing the number of points 
per case and consequently the loading and delivery costs. 
There is, in fact, only very slight differences in truck 
loading costs (RA&PX 233, Pp. 39-66), and cases are not 
employed in these findings in the determination of delivery 
costs (A&P Findings 626-82). Thus, "bie aasowee 
partial cases" for 4 out of the 86 A&P stores in the 
O'Hare Branch (RA&PX 233, Pp. 8, line 1, col. 1) is of 


no significance. 
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Moreover, Complaint Counsel's further argument that 
there was no study made to determine whether there 
were different classes of A&P stores “based on size, 
type and purchase volume of the store” is without 
merit. This argument has been disposed of elsewhere 
in our brief (see pp. 326-332A). It should be noted 
that in presenting CX 183, in response to which Mr. 
Havemeyer's study was prepared, Complaint Counsel 


used average figures. Complaint Counsel did not 


present any evidence that any individual A&P store 


was the beneficiary of a price discrimination. 


Mr. Havemeyer's study of Borden's costs of serving 
A&P and its other customers on the O'Hare Branch in 
March, 1965 is fair and reliable. It demonstrates 


that Borden's prices to A&P were cost-justified. 
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THE LOWER PRICES A&P WAS CHARGED BY BORDEN 
COMPARED TO BORDEN'S OTHER CUSTOMERS IN 
INDIANA WERE JUSTIFIED BY THE LOWER COSTS 
INCURRED BY BORDEN IN SELLING AND DELIVERING 
ITS MILK AND DAIRY PRODUCTS TO A&P 


Introduction 


Mr. Havemeyer undertook an analysis of Borden's costs 

and discounts in serving A&P and certain allegedly in- 
jured Borden customers in the Hammond area of Indiana 
Similar to the study he conducted with respect to the 
O'Hare Branch (Havemeyer Tr. 8595). RA&PX 182 is a 
listing of the underlying documents used by Mr. Havemeyer 
in this Hammond Study (Havemeyer Tr. 8595). In his 
analysis of the Hammond stores, Mr. Havemeyer generally 
followed the same principles and technigues which he 

used in his analysis of the O'Hare stores (Havemeyer 


The (6597). 


With respect to the analysis of the physical distribution 
costs, however, although there was no difference in 
principle between the analyses performed for Hammond 

and O'Hare, there were differences due to the specifics 
of the stiuation (Havemeyer Tr. 8597-98). Twelve of the 
A&P stores in Hammond were served by store routes of the 
Same type as those studied on O'Hare. One A&P store was 
on a so-called mixed route, which served canteens as well 
as stores. Finally, one A&P store was in Valparaiso 


and one of the stores of one of the allegedly injured 
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customers, Joseph Tittle & Sons, was in that town. These 
two stores were served by an independent distributor who 
was not a Borden employee. There were thus three types 
of routes which had to be separately studied and their 
unique costs applied to the stores being considered 


(Havemeyer Tr. 8598). 


The Hammond analysis is confined to a comparison of A&P 
private label purchases against the allegedly injured 
customers’ purchases of those same products, because 
Complaint Counsel based their Indiana price comparison 

on the private label products for A&P and the equivalent 
private label products for the allegedly injured customers 


(Havemeyer Tr. 8599). 


In the Hammond sutdies, the costs used for A&P were an 
average based on the cost of service to all 12 A&P stores 
(Havemeyer Tr. 8599). No average figures were used for 


the Complaint Customers. Each was analyzed separately 


(Havemeyer Tr. 8599-8600). 


The results of Mr. Havemeyer's studies are contained in 
RA&PX 185-196. The anaJvsis of the twelve A&P stores on 
the regular routes will be found in RA&PX 185. The analysis 


of the A&P store on the mixed route will be found in 
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RA&PX 186, and that for the A&P store in Valparaiso in 
RA&PX 167. The actual comparisons between Borden's costs 
and prices to A&P and its costs and prices to each of the 
allegedly injured Indiana stores are contained in RA&PX 
188-196. These volumes contain the comparisons between 
A&P and Tittle, Valparaiso (RA&PX 188), Tittle, Lake Street 
(RAGPX 189), Tittle, Highland (RA&PX 190), Tittle, Village 
Court (RA&PX 191), all four Tittle stores combined (RA& 

PX 192), Burger's Food Market (RA&PX 193), Model Food 
Center (RA&PX 194), Wallies Market (RA&PX 195), and 

Wilco Food Center (RA&PX 196) (Havemeyer Tr. 3600-02). 

The summary comparison for each of the allegedly injured 
customers is also contained in RA&PX 185, Pp. 3-10 (Havemeyer 


Tr. 8605-06; see also RA&PX 234, pp. 3-10). 


RA&PX 234 contains one copy of, or a revision of, each 
Page in RA&PX 185-196 prepared by Case and Company. A 
Summary of the results of the analysis and comparison 
appears at page 1 of RA&PxX 185. A separate summary of 

the extent of over-justification of the higher price 
charged Tittle by reason of higher marketing costs to 
serve Tittle is set out on page 2 for each of the 4 Tittle 
Stores and for the 4 Tittle stores aggregated. The de- 
tails of the cost elements and prices for A&P and each 


of the non-AgpP customers appear at pages 3 through 10 of 


A&P PROPOSED FINDINGS OF FACT 


-822- 


this exhibit. The underlying source documents, which 
were included in RA&PX 185-196 are not reproduced in 


RA&PX 234. 


The Case and Company analysis shows that in each case, 
Borden's cost of serving A&P was less than its cost oft 
serving the non-A&P customer. In each case, this differ- 
ence in Borden's cost was greater than the difference 
between the price charged A&P and the price charged the 


non-A&P customer, resulting in a net discrimination in 


favor of the non-A&P customer. As is more fully discussed 


hereinafter, this conclusion is not changed by the exclu- 
sion by the Administrative Law Judge of Mr. Havemeyer's 
calculation of the differences in physical delivery costs; 
Borden's prices to A&P are cost justified in Indiana even 
without consideration of the delivery cost element. (A&P 
Findings 945-948). Moreover, as is also demonstrated 
hereinafter, the calculation of physical delivery costs 

on the basis of other information in the record shows sub- 
stantial additional justification of Borden's prices to 


A&P. (A&P Findings 824 to 879.) 


Although A&P has presented a complete and reliable study 
of Borden's costs at Hammond, it should be noted that this 


study is the least necessary of the three studies offered 
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by respondent for the reason that there was not a scintilla 
of evidence offered by Complaint Counsel to show that 
Borden's prices in Hammond were not cost justified. The 
Hammond "discrimination" exhibits, to which Case and Com- 
pany's Hammond study is offered in rebuttal, purport to 
show price discriminations in the periods October 1966- 
March 1967 and June 1969-March 1970 (Cx 187). Complaint 
Counsel have offered no Borden records for either of 

those periods which even purport to calculate Borden's 
costs of serving anybody, let alone its costs of serving 
A&P. While Complaint Counsel state in the caption to 

their Finding 19 (C.C. Br. at 174) that Mr. Havemeyer's 
Hammond analysis is “intended to rebut contemporaneous 
Borden internal accounting records", the only records 

they refer to in the finding are CX 87A-B and CX 206. 

While we have already demonstrated the inadequacy of 

those documents in support of Complaint Counsel's burden 

in Volume if of our brief and findings (A&P Findings 223-232, 
Vol. I, pp. 196-202, Supra), they are totally irrelevant 

to Hammond. CX 206A-D purports Only to show Borden's total 
profit or loss in its Metropolitan Chicago operations and, 
furthermore, in combination with cx 87A-B, serves only to show 
that A&P was subsidizing the rest of Borden's Chicago business 
(A&P Findings 227-231, Vol. I, pp. 198-202, Supra). CX 87A-B 


is not contemporaneous. Both documents are dated May 1966. 
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Thus, they do not bear on Borden's operations in the 
periods October 1966-March 1967 and June 1969-March 1970, 
the only periods for which Complaint Counsel purport to 
show “discrimination" in the sale of private label milk 


and dairy products in Hammond. 


There is no showing that the May 1966 cost information 


on which Complaint Counsel rely is applicable to Hammond 


in these later periods and one cannot assume its applica- 


bility. If, however, one were to apply the costs estimated 
by Borden in May 1966’ to Borden's situation in 1969, he 
would find that Borden was earning a substantial profit. 
Borden's per point estimate of all its costs of delivering 
private label milk to A&P in May 1966 was $.1643 (CX 87A). 
If these costs were regarded, however, as being still 
applicable to its business in 1969, Borden will be seem 

to be earning a profit that can only be described as 
enormous for the dairy industry where profits run in the 
neighborhood of 3-4%. Borden's net price per point of 
private label merchandise sold to A&P in October 1969 was 
$.195224 (RA&PX 234, pp. 3-9). Subtracting costs of 
5.1643 would, therefore, indicate a profit of $.030924, or 


almost 19%. 


Nor can one assume that Borden's costs rose in proportion 


to its prices. No such assumption can be made 
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for it is as likely that Borden's profits rose, fell 

or remained stable, and there is nothing in the record 
to fill this gap (CX 206, the statement of Borden's 
Chicago profits extends only to the end of August 1966). 
In fact, we would note that what evidence is available 
would indicate that Borden's profit position on its 
private label business increased during this period, 

at least vis-a-vis that for its other customers. As 
Complaint Counsel point out (C.C. Br. 303), “the price 
differences had been greatly reduced for most of the 


stores in question", 


Moreover, if Mr. Havemeyer's cost studies are deficient 

as argued by Complaint Counsel (Cc.c. Br. 300-302), because 
based on a single month only, why are Complaint Counsel's 
so-called Malone studies, cx 23-25A, 54B and 87A-B, not 
likewise inapplicable to Borden's costs at the time periods 
encompassed by their “primary periods of proot”’ (C.c. Br, 


301) of price discrimination. 


We submit that Complaint Counsel's arguments on this 
issue are applicable to their so-called studies as well 
but with far more force than to Mr. Havemeyer's studies. 
It is they who have the initial burden of proof on the 


question of costs. 
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Finally, we would note that Complaint Counsel have 
refuted their own argument that the price discrimina- 

tion worsened as a result of A&P's refusal in May 1966 

to accept some of the price increases requested by Borden. 
As noted above, they themselves have shown that the price 


between A&P and its competitors decreased. 


Truckloading Costs - Hammond 


The truckloading costs per point for each customer were 
computed by dividing the truckloading cost per case by 
the average number of points per case for the private 
label items delivered to that customer (Havemeyer Tr. 
8609-10). Prior to the revisions made in RA&PX 234, 
this came to $.0015 for both A&P and each of the other 
customers (RA&PX 1o5, pp. 3-9; Havemeyer ‘ir. 8610). In 
the revised studies found in RA&PX 234, the cost per 
point for the truckloading function has been recomputed 
and carried to six decimal places. RA&PX 234 shows very 
slight differences among the customers in the per point 


cost of truckloading; these differences appear in the 
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fifth and sixth decimal places.* The cost of truck- 
loading is higher for the non-A&P store in every case 


except Burger (RA&PX 234, pp. 3-9). 


The computation of the truckloading cost is shown on 
RA&PX 185, p. 25 (Havemeyer Tr. 8610; see also RA&PX 

234, pp. 78, 78a). The cost per case for truckloading was 
initially calculated zs $.0371 (Havemeyer Tc. 8610; 

RA&PX 185, p. 125). In the revision in RA&PX 234, where 
the calculation has been carried to six decimal places, 
the cost per case is now seen to be $.037026 (RA&PX 234, 
p. 78). The cost per case was determined by dividing 

the cost incurred by Borden in the truckloading operation 
at Hammond in October, 1969 by the number of cases loaded 
(Havemeyer Tr. 8610-11; RA&PX 185, p. 125; RAGPX 234, 

bp. 78, 78a). 


The cost of the truckloading operation in October, 1969 
was $906.21 (Havemeyer Tr. 8610-11; RA&PX 185, p. 125; 

RA&PX 234, pp. 78, 78a). The calculation of this cost 
is set out in RA&PX 234, Pe. 80, 81, The truckloading 


cost consists of an item of $675.72, which was taken frum 


The calculations in RA&PX 234 are carried to six 
decimal places, not four as claimed by Complaint 
Counsel. For example, the truckloading cost for A&P 
and Burger are, respectively, $.001515 and $.001508, 
the difference in this instance, appearing in the 
sixth decimal place. 
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a Borden accounting record for Hammond for October, 
4 1969 (RA&PX 86) in an entry identified as "Wages- 
Platform & Load" (Havemeyer Tr. 8611). To the $675.72 

is added the fringe benefit costs associated with this 
labor of 34.11% or $230.49 (Havemeyer Tr. 8612; RA&PX 185, 


Pp. 142, bine) 7) (RAGPX, 234) po. 8b) bane (7). 


816. The details of the calculation of fringe’ benefits as a 
percentage of labor costs is shown on RA&PX 185, p. 141 
(Havemeyer Tr. 8612; see also RA&PX 234, p. 80). It is 
simply the total fringe benefit expenses - union and 


other benefits, unemployment insurance and FICA, Borden 


a? 


v benefit program, workmen's compensation, miscellaneous 
(sick pay, etc.), and vacations and holidays - divided 
by the total wages paid by Borden (Havemeyer Tr. 8612-13; 


RASPX 185, pp. L4ls RASPX | 234), po. 80). 
0? 


al]. The calculation of the number of cases loaded on the three 
store routes is shown on RA&PX 185, p. 24 (Havemeyer 
Tr. 8613; see also RA&PX 234, p. 19). The number of cases 
loaded for all of the complaint customers (except Tittle 
Valparaiso), all 12 A&P stores on the three regular routes 


and all other customers on the three store routes operated 


at Hammond in October, 1969 are added together (Havemeyer 
Tr. 8614). To this is added the total number of cases 


delivered on the three canteen routes (Havemeyer Tr. 8614), 


which are calculated on RA&PX 186, pp. 6, 9 and 12 (Havemeyer 


Tr. 8614-16). 
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The truckloading costs of $906.21 was then divided by 
the total number of cases - 24,418 b2fore revisions 
(RA&PX 185, p. 125), 24,475 after revisions (RA&i 
p- 78) - to arrive at the cost per case of $.037026 
(RA&PX 234, p. 78; Havemeyer Tr. 8616). The cost per 
case was then divided by the number of points per case 
to arrive at a cost per point (Havemeyer Tr. 8616). The 
points per case for all customers was approximately 24 
plus, which accounts for the fact that the cost per point 
of the truckloading function in Hammond is nearly the 


same for all customers (Havemeyer Tr. 8617). 


In determining the amount to be identified as truck- 
loading cost, Mr. Havemeyer considered only wages and 
associated fringe benefit costs. Complaint Counsel 

protest that certain other costs, i.e., building, land, 
refrigeration, machinery, repairs or other expenses 
associated with loading, which were allocated by 

Mr. Havemeyer to delivery expense, should have been in- 
cluded in the truck loading cost calculation (C.C. Br. 177). 
Mr. Havemeyer could not take into account the cost of the 


machinery used in truckloading or other costs conceivably 


associated with truckloading because the Borden records 


do not allow an identification of any expenses other than 
wages to the platform and loading function (Havemeyer Tr. 
8618-19). Moreover, it was appropriate to allocate 


these additional expenses to the delivery account because 
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most of the activities of the branch were conducted 


for the purpose of selling and delivery. 


It should further be recognized that Borden in its 
accounting system assigned all of the costs which Complaint 
Counsel contend are omitted, as well as the wage expenses, 
to its delivery expense account (RA&PX 86). I€ Mr. Havemeyer 
had followed the Borden accounting system, the truck load- 
ing costs would have been included in his calculation of 
the per point physical delivery cost. Such allocation 
would have increased the cost justification presented in 
his studies (Havemeyer Tr. 8622). To summarize: any 

shift in identification of truck loading expenses would 

be of small consequence and would be not only arbitrary 


but in conflict with Borden's accounting system. 


Compiaint Counsel also argue that there was the possi- 


bility of additional expense incurred by Borden to serve 
A&P as allegedly "extra work in the form of mixing labels 
énd pallets had to be done specially for A&P" (C.C. Br. 
178). This argument is without merit and has been disposed 


of in A&P Finding 521, supra. 
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Truckloading Costs - Valparaiso 


As is stated in the introduction to this part of our 
findings (A&P Finding 801), the costs to the A&P store 
and the Tittle store in Valparaiso required a separate 
Study because they were served by an independent distri- 
butor. ‘The truckloading costs for both A&P and Tittle 
in Valparaiso were determined to be $.0050 (RA&PX 185, 


P- 10; RA&PX 234, p. 10). 


The calculation of the truckloading costs for Valparaiso 
is set out in RA&PX it, BS (Havemeyer Tr. 8624; see, 
also, RA&PX 234, p. 87). The only criticism Complaint 
Counsel make with reference to this calculation is their 
continued unsubstantiated speculation concerning alleged 


possible extra costs (C.C. Br. 268). 


Physical Delivery Costs - Hammond 


The method used to develop the findings for physical de- 


livery costs for the A&P stores and the allegedly injured 
customers served through Borden's Hammond Branch generally 
follows the concept which has previously been described 
under the section on Physical delivery cost for customers 
served by Borden's O'Hare Branch (Havemeyer Tr. 8597). 


There were some differences, however, due to the specifics 


art 
erty 


er? Car 
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of the two situations. In the Hammond analysis, Mr. 
Havemeyer was required to analyze three different types 
of routes, store routes of the type studied at O'llare, 

a mixed route, serving stores and canteens, and a route 
served by an independent route which delivered to A&P 

and a Tittle store in Valparaiso (A&P Finding 801). 
Description of Method used to Determine the Delivery 
Costs for the Regular Store Routes that Served 12 of 

the 14 A&P Stores and all Allegedly Injured Customers 
except one of four stores owned by Joseph Tittle & Sons 
Mr. Havemeyer did not present a flow chart depicting the 
procedure followed in this analysis of customers serviced 
through Borden Hammond Branch as he did in the case of 
the O'Hare analysis. However, the same general procedure 
was followed (Havemeyer Tr. 8597). From an analysis of 
invoices for two weeks ended 10/18/69, previous testimony, 
and a stipulation of the parties, Case and Company deter- 
mined the volume in points delivered to each customer, 
the number of deliveries made per week to each customer, 
the type and frequency of collections involved in servicing 
each customer, and the type of delivery service provided 
by Borden to each customer (RA&PX 185, p- 11; RA&PX 234, 
p- 11). With this information in hand, and with a set 

of delivery time standards, one is able to determine the 
delivery time per point to serve that customer, expressed 


in minutes per point (A&P Finding 627). 
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To determine the cost incurred by the Borden Company for 
deliveries to stores served on wholesale routes operated 
by the Borden Company, Mr. Havemeyer first determined the 
cost per route day incurred by Borden to operate such 
routes. For the three wholesale routes devoted primarily 
to serving grocery store customers the total cost per 


route day was $179.69 (RA&Px 434, op. 84). 


The next step is to determine the cost per serving minute. 
To do so the cost per route day of $179.69 (RA&PX 234, Pp. 
84) is merely divided by 480 minutes - i.e., 8 hours per 
day x 60 minutes (RA&PX 9, p. 6). The normal work day is 
8 hours,* and the available records indicate that those 
were, in fact, the hours worked by the Borden drivers 
(Havemeyer Tr. 8732-33; RASPX 92). tt can be readily seen, 
therefore, that the cost wae route minute was $.37435 


($179.69 £ 480). 


The number of points delivered to each customer served 
on the three wholesale routes devoted to store customers 
delivered during the two weeks ending October 18, 1969, 
was determined for each of the customers served on these 
routes. The results of this analysis, for the 12 A&P 


* Borden's union contract, CX-119 specified a normal 
eight hour work day and forty hour normal work week. 
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stores served by these three routes, are shown on 

RA&PX 234, pages 20 through 32. The volume for the 
allegedly injured customers served on the store routes 
during this period is shown in RA&PX 234, pages 50 through 
55. The volume delivered to the other grocery store 
customers is shown in RA&PX 234, pages 56 and 59 through 

66 inclusive. The volume delivered to Tiebel's Restaurant, 
a non-grocery-store customer, is shown on RA&PX 234, p. 58. 
The Hammond store routes were operated six days per week 
with 27 delivery days in the month of October 1969. (RA& 


PX 75, October 1969). 


The number of deliveries to each customer served on these 
routes delivered during the month of October is shown 


on RA&PX 234, p. ll. 


The number of points per month delivered to each customer 
served by the three wholesale store routes was determined 
by dividing the number of points delivered during the two 
week period by 12 (the number of delivery days during 
that period) and multiplying the result by 27 (the number 
of delivery days during the month of October). The 
number of points per. delivery for each customer served 
was determined by dividing the total points per month 

by the number of deliveries received by each customer 

in the month. The results of these calculations are as 


follows: 
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The Administrative Law Judge has held that the time 
standards developed and used by Case and Company are 
inadmissible in these proceedings. Nevertheless, the 
record (RA&PX 9 and RA&PX 8) includes grocery store serv- 
ing time standards for full service and "modified drop 


service" deliveries to grocery stores with delivery 


volumes per delivery up to 900 - 1,000 units per delivery 


and "drop service" delivery to grocery stores with delivery 
volumes up to 1,900 to 2,000 units per delivery. The 
record also includes (RA&PX 11, p. 206) serving time 
standards for "full service" delivery to restaurants. 

These serving time standards are based on units having 

a value equal to one quart of fluid milk, and these are 
essentially similar to the point values determined as a 
measurement of relative volume by the customers in 

Mr. Havemeyer's analysis.* The relevant information 


is reproduced here for the Court's convenience, 


For the three major items, homogenized milk in paper 
gallons, half gallons and quarts, and for all the 
other items in these size containers, the point values 
and equivalent quart units are identical (Compare RA& 
PX 66, p. 7 with RAGPX 9, p. 3). 
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Source: Time studies conducted by the Wisconsin State Department of Agri- 
culture, Departmect of Agricultural Economics, University of Wisconsia, and co- 
opzrating dairies during 1963. This time data is only for retail food stores. 
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59-190 ... desau 5 &O1- 840... 
101-150 : $51- 900 . 
151-200. ‘ * 9O1- 950 
UGl-2508.... pie ay #51-1060 
| 000 1001-1100. . 
Bel 08 ie 2.3 1101-1290. . 
331-100 : iy 1201-2500. 
401-150 aes 1401-1400 
451-300 si 1401-1590 
Ola ..... da Tam -ihe. 
BO ee ee 2. 1601-10. 
OOP 68. Go ake 24.000 1701 1S00.. 
Oy Pe 2 ue ae 000 1801. boou. 
pe 24.050 1901-2000 
73l- B00 26.000 


Source: Time studies conductedl by the Wisconsin State Department of Agri- 
culture, Depactcwnt of Apncultursl Keonumics, University of Wisconsin, and co- 
operating dairies during 1963. This time data is only for retail food stores. 
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Time Requirements; tor full Service and 
Modified Drop Service - 
Grocery Store Wholesale Milk Delivery 


A A LS ATTRI iit eth mtn tecnica: sini dorsum eects nnn atihsaaany eT A TC LRAT i at ene 


No. of No. of No. of No. of 
Minutes Per Minutes ber Minutes Per Minutes Per 
livery Unit Delivery Unit 
(Full (Full (Modified (Modified 
No. of Units Service) 2/ Service) 2/ Drop Service) 3/ Drop Service) 2/ 


Se erection ee nehreeteentnin itn ate ee 


201-250 
251-300 
301-350 
353-400 
401-500 
501-600 
601-700 
701-800 
801-900 
901-1000 


Source (brackets 1-10 through 151-200): Average time data collected from 
Wisconsin Dairies. Source (brackets 201-250 through 901-1000): Estimated 
by using Modified Drop Service Time as a predictor. The formula used was: 
Full Service Time per delivery in minutes = 2.85 + 1.35 times Modified 
Drop Time (see graph 1). } 
No. of Minutes Per Unit = No. of Minutes Per Detivery divided by the 
midpoint of the bracket. 


Source: Average time data collected from Wisconsin Dairies. 
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4.--Wholesale Pluia Milk; Delivery, 
Restourant Full Service--Service Tire 
Per Delivery * 


OEY A Bey | at ES ES ea, 2 eee OME TS le LET, Oe ROME gems; wage, OF OOS 6 Oe on ca: eee 


burter of Units Service Time in Minutes 
uae Ae LS en ee eaten 

a7”) 
G~ 16 
-27 25 
164- 20 
2L™ 30 
31> 40 
“i= $0 
51- 60 
6i~ 70 
7i~ BO 
01: 90 
91--100 
401-125 
126-150 
151-175 
176-200 
201-250 
251.~-300 
301-350 
351-400 
401-450 
451-500 


Source: Time Studies Conducted by the Wisconsin 
Stoke Nepartment of Agricultuge and the Devurtnent of 
wyricultural Economics, The Ufiversity of Visconsin, fron 
1963 to 1965. 


LL sce tcTAc et Reenatttresthstptnntt 


Dr. Solverson's thegis Provides only this single 
table for reStaura&ts. No break-down 

between full service, drop service and 

modified drop servige is set Out for 
restaurants. 
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Three of the A&P stores had volumes per delivery in 
excess of 1,000 units, and two of the allegedly injured 
customers had volumes per delivery in excess of 1,000 
unit:;. While those volume brackets are beyond those sect 
out in the tables reproduced above, serving times for 


these brackets can be easily extrapolated from the tables. 


Footnote 1 of RA&PX 8 indicates that Complaint Counsel's 
expert, Dr. Solverson, developed an equation to determine 
the delivery standards for full service beyond a delivery 
volume of 200 units, which is the limit of the full service 
time standards table (Table 1 of RA&PX 9). Dr. Solverson's 


equation states that full service time per delivery in 


minutes = 2.85 + 1.35 times modified drop time (RA&PX 8, 


n.1l). It will be noted that the equation uses modified 


drop service time as a basis for projection of full service 


time. 


The same exhibits, and the same approach, can also be 
used to determine modified drop service time per delivery 
beyond 1,000 units, which is the limit of the modified 
drop service time standards table (Table 2 of RA&PX 9). 
‘In this case, standards for modified drop service are 
developed using the drop service time in Table 3 of 


RA&PX 9 as the basis for the projection. 
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Listed below are the drop service and modified drop 
service time standards from Tables 2 and 3 of RA&PX 9, 
between volumes of 50 and 1,000 units per delivery.* 


DROP SERVICE MODIFIED DROP 
UNITS TIME (MIN.) SERVICE TIME (MIN.) 


50-100 5.500 a 
101-150 8.000 15.90 
150-200 10.250 19.90 
201-250 12.250 24.00 
251-300 14.000 26.00 
301-350 15.500 28.50 
351-400 17.000 30.50 
401-500 18.875 35.25 
501-600 aLsavs 40.50 
601-700 23.500 44.75 
701-800 25.625 48.50 
801-900 27.250 51.50 
901-1,00 28.875 53.50 


Inasmuch as the volume brackets do not coincide exactly 
between the two tables, it was necessary in some instances 
to combine values of two brackets, by averaging, to compare 
the two sets of standards. For example, the value of drop 
service time for delivery volumes of 401-500 units is de- 
termined by averaging the drop service times in Table 3 of 
RA&PX 9 for bracket 401-450 and 451-5¢9 as follows: 


401 - 450 units, time is 18.250 minutes 
451 - 500 units, time is 19.500 minutes 
37.750 
37.750 + 2 = 18.875 


The brackets in which such averaging was used are indicated 
by an asterisk (*). 
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Dr. Solverson developed his equation by use of a 

graph which displayed the linear relationship between 

the time standards for tne two types of service (RA&PX 8 
n.l). Accordingly, the data in the above table is likewise 
displayed on the following graph in which the modified drop 
service time is plotted on the horizontal axis and the 
corresponding drop service time is plotted on tes wereieal 
axis. The points on the graph through which the straight 
line is drawn are the points corresponding to the times 

set forth in the table set out in A&P Finding 835. For 
example, the drop service time required to deliver 401- 

500 units per delivery is 18.875 minutes. The correspond- 
ing modified drop service time in that same volume bracket 


is 35.25 minutes (see dashed lines). 
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Examination of the above table and chart reveals 

that modified drop service time equals 0.74 + 1.84 

times drop service time, that is, modified drop time can 

be obtained for any bracket by multiplying the drop serv- 
ice time in that same bracket by 1.84 and adding 0.74. For 
example, the time required for drop service in the 401-500 
unit per delivery bracket is 18.875 minutes. Multiplying 
this time by 1.84 gives 34.53 minutes. Adding 0.74 minutes 
gives 35.27 minutes, which closely corresponds to the 
actual value of 35.25 minutes set out in the modified 


drop service time table. 


By use of the equation reflecting the correspondence of 
drop service and modified drop service time, we can deter- 
mine modified drop service time for the following three 


brackets, which we shall use hereinafter in these findings: 


Units Drop Service (1) Modified Drop Service (2) 
1001 - 1100 30.500 min. 56.86 min. 


1301 - 1400 35.225 65.55 
1601 = 1700 38.500 71.58 


See Table 3, RA&PX 9 (RA&PX Finding 831). 


Determined from equation correlating modified drop 
service time with drop service time (A&P Finding 837). 
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Burger's Food Market had a volume of 1981.75 points per 
delivery, but received full service (RA&PX B34, Os 14), 

We can apply Dr. Solverson's equation and the equation 
developed above to calculate the time for full service 
delivery from the time set out in Table 3 for drop service 
delivery. The drop service time for 1901-2000 units is 
40.50 minutes. The modified drop time is, accordingly, 
74.52 minutes (40.50 x 1.84 + 0.74). The full service 
time, therefore, is 104.45 minutes (74.52 x 1.35 + 2.85) 
(RA&PX 8). 


The use of the time standards set out above makes it 
possible to calculate the cost per point of delivery to 
each customer, when the cost per route minute is known, 
by calculating the specific cost of each delivery, the 
common cost of each delivery, and dividing the sum of 

the specific cost and common cost by the number of points 


per delivery, as described in RA&PX 9. 


Examination of the definitions of the methods of delivery 

set out in RA&PX 9, pp. 2, 3 and analysis of the delivery 
provisions of the Private Label agreement (CX 62) and the 
subsequent Borden label pricing agreement (RA&PX 66) show 

that the A&P stores received a service no more time con- 

suming than modified drop service. Indeed, it is likely that 
A&P received an even less costly service, drop service (A&P 
Findings 557-562), but the analysis in these findings is based on 


the assumption that the A&P service was Modified Drop Service. Complaint 
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Counsel's witness, Dr. Lyle Solverson, testified that 
he would classify Borden's delivery service to A&P as 
“Modified Drop Service” (Tr. 1557-58). This type of 

service was designated “Limited Service" in RA&PX 185, 


p. Ll and RASPX 234, p. 1. 


The testimony of the operator of the Wilco Food Center, 

Gary Indiana (Gintert Tr. 2520.24), and the description 

of services received by K-Mart in the stipulation between 
the parties (RA&PX 36 ), shows that these customers, like 
A&P, pre-ordered their merchandise, did not take the 
privilege of returning out-of-date merchandise for credit, 
and had the merchandise delivered only to the reserve cooler 
or backroom of the store. Accordingly, the appropriate 
serving time standards for these customers would also 


be those developed for "Modified Drop Service." This 


service was designated "Limited Service" in RA&PX 185, p. 


11 and RA&PX 234, p. 11. 


The testimony of the operators of the other allegedly 
injured customers, analysis of the stipulation (RA&PX 36) 
describing the services received by the other customers 
served on Borden's Hammond wholesale routes serving grocery 


stores, and examination of the route book pages for Jim's 
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Marathon, shows that all of these customers received full 
service (RA&PX 239, p. 11). None of these customers had 
pre-ordered their merchandise and they all received 
additional services not available under a limited ser- 
vice delivery program (A&P Findings 844-850, infra). 
Without these limitations, which are explicitly in- 
cluded in the definitions of "Modified Drop Service" 

and "Drop Service" in RA&PX 9, p-. 3, Borden's method 

of delivery to these customers must be classified as 

Full Service and delivery time standards appropriate 


to Full Service must apply (see A&P Findings 844-852, 


infra). 


Complaint Counsel attempt to minimize the distinctions 
in added costs of services to the allegedly injured 
customers by recounting v...2 testimony of representatives 
of those customers to the effect that not each and every 
customer received or enjoyed all aspects of full-service 
at every delivery (testimony of Mr.Kristoff, President 
of Berger's Super Markets; Mr. Minard, General Manager 
of Tittle Stores; and Mr. Barnes of Wallie's Market 
(C.C. Finding 20(b) (ii), pp. 180-184). They «tempt to 
brush off the extra services received by those customers 
as "a few slight deviations from the normal delivery 
procedure" (C.C. Br. 181). . They concede however, as 
indeed they must, that each of these customers received 


services not provided under a limited delivery system. 
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For Burger, they acknowledge tha Mr. Kristoff testified 


that the Borden driver rotated stock in the cooler, 


checked the dairy case, rotated sock in the dairy case, 
took back outdated merchandise ani made special deliveries 
(c.Cc. Be. 182). Complaint Counse..'s answer is that the 
“driver did not rotate the stock .n the dairy case on a 
day to day basis, nor did he ever completely stock the 
case. . . . Ninety-nine percent of the milk delivered 

to Burger's was simply wheeled into the cooler" (C.Cc. 

Br. 182), and the occurrence of out-of-date merchandise 
was "infrequent" and special deliveries were "rare". ia. 
For Tittle, they concede that Mr. Minard testified that 
the driver placed the milk in the dairy case and rotated 
the stock, that Tittle received special deliveries and 
Borden bore the risk of spoilage (C.C. Br. 182, 183). 
Again they attempt to minimize the services as being pro- 
vided only "on occasion." For Wallies, they acknowledge 
that the driver would haul some milk to the dairy case, 
and rotate the stock, and that Borden assumed the risk 

of spoilage and provided special deliveries. They again 
attempt to minimize spoilage and special deliveries, but 
fail to even offer a weak explanation as to the other 


services. 
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For Model, they claim that the “driver delivered the 

milk to a back room holding cooler and did nothing more. 
The driver did not rotate milk in the display case." 

(C.C. Br. 183, 184). Complaint Counsel are drawing a very 
nice, and misleading, distinction in this Claim. They 

are correct, the driver didn't rotate milk in the display 
case; he did, however, rotate the milk in the cooler 
(Barney Tr. 3807; Peters Tr. 3847). The representatives 
of Model also testified that the driver brought the milk 
up to the dairy case (Peters Tr. 3848). Complaint Counsel 
do admit that Borden ran the risk of spoilage with Model. 
(C.C. BE. 183), 


Complaint Counsel have no trouble with Wilco since it 
"even satisified Mr. Havemeyer that it received limited 


service". (C.C. Br. 184)._ 


Complaint Counsel have not fairly characterized the 
testimony of the allegedly injured customers. As noted 
above (A&P Finding 846), they have egregiously mischar- 
acterized the testimony of Model. They conveniently fail 
to state that Wilco received special deliveries if Wilco's 
delivery man made a mistake in ordering. To have admitted 
as much would have undercut their argument that A&P was 
inconsistently classified by Mr. Havemeyer as having re- 


ceived limited service because it too may have received 
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special deliveries on rare occasions (C.C. Br. 184). 


Complaint Counsel attempt to support their misreading 

of the testimony of the allegedly injured customers by 
reliance on the testimony of Mr. Szczepaniak, whom they 
identify as the "Borden Assistant Route Foreman" (C.C. 

Br. 184) in an obvious attempt to bolster his credentials. 
They fail to mention that he, in fact, had no supervisory 
authority (Szczepaniak Tr. 1280). They also claim, 

without benefit of record citation (there being none), 

that the differences in services between A&P and the other 
customers "were not enough to impress [him] so that he 
classified these customers differently’ (C.C. Br. 184). 

They overlook the limited knowledge of a man whose duties 
mainly involved covering routes for other drivers when they 
were unavailable (Szczepaniak Tr. 1280). He testified that 
deliveries to the independent stores were to the stores’ 
cooler (Szczepaniak Tr. 1289). This is true in that some 
delivery was generally to the cooler, but it doesn't tell 
the whole story. The customers themselves stated they re- 


ceived far more services. 


Complaint Counsel's reliance on Mr. Szczepaniak's testi- 
mony cannot minimize the fact that, in addition to receiv- 


ing the services detailed above, all of the allegedly 
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injured customers, except A&P and Wilco, enjoyed the 
benefit of the Borden driver's making up their order - 
i.e., they did not pre-order, as Complaint Counsel con- 
cede (C.C. Br. 181, 184). This is a necessary requirement 
for the classification of a delivery service as limited 
according to the testimony of their own expert witness, 
Dr. Lyle Solverson, who testified that "for modified 


drop . .. there was preordering" (Solverson Tr. 1588). 


Complaint Counsel's allegation that "in the case of 

A&P stores in the Hammond area, no-one was called to 
testify as to the exact nature of the service received" 
(C.C. Er. 1&4) overlooks important recorc testi- ,ony. 

lir. waveneyer, of course, offerea his expert testimony 

as to the nature of the services provided based on his 
reading of the testimony of the customers themselves and 
the stipulation of the parties (Havemeyer Tr. 8658; RA&PX 
234, p. 11), i addition, br. Solverson offered his expert 
opinion that "the testimony of Mr. Szczepaniak would indicate 
that the A&P stores were receiving a modified drop service." 


(Solverson Tr. 1558). 


Finally, Complaint Counsel are again ignoring the teaching 
of the Supreme Court in Borden (Bowman). The Court did 


not say that the Bowman study was deficient, as Complaint 
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Counsel seem to suggest, because each sub-element 

that might possibly be involved in “optional customer 
service” was not performed for every independent which 
took any element of "optional customer service." Once a 
type of service has been identified which is performed for 
some customers and not others, there are practical limits 
on the extent to which one can identify and quantify every 
nuance between the service rendered one customer and that 
rendered another. Nothing in the Borden opinion suggests 
that a cost study is defective merely because it does not 


take account of each such nuance. 


The total specific serving time per month required to 
service the three Hammond wholesale store routes may be 
computed by multiplying the serving time per stop, as 
required for the type of service received and the quantity 
delivered, by the number of deliveries to each customer. 


The results are as follows: 


B c D : 

POINTS SERVING DELIVER- SLAVING 

PER MINUTES IES PER HIKUTES 

CRICERY STORE CUSTOMERS SERVICE(1) “LELIVERY(2) PER veL.-(3) MONTH(4) prR MONTA(S) 
A&P? # 264 : Drop. . 1320.62 65.55 1769.45 
A&P # 310 Drop. . 512.83 40.50 1093.59 
A&P? # 318 Drop 445.00 35.25 951.75 
ASP # 317 Prop. 952.17 53.50 1444.59 
ASP # 386 Drop - 586.58 40.50 1093.56 
ASP # 325 Drop 35.25 952.75 
A&P # 377 Drop 51.50 1390.50 
A&P # 306 Drop 35.25 951.75 
AGP # 354 Drop. j 56.46 1535.22 
A&P # 273 . Drop 44.75 1208.25 
A&P # 311 \ Drop 56.86 - 2535.22 
AGP # 275 Drop. 40.50 1093.50 
Tittle Highland Hammond 57.52 1553.04 
Tittle Lake St. Hammond 63.26 1708.02 
Tittle Village ct. Gary 9 ‘| 75.06 2027.16 
‘ Burger's Foodmarket Hammond ~ 4 104.45 ‘2820.15 
Model Food Center Hammond * 50.44 1361.83 
Wilco Food Center Gary ‘ 71.58 1932.66 
Wallies Market Hammond 759.44 1361.88 
K = Mart 30.50 701.50 
De Locks 6829 35.25 951.75 
De Locks 1201 37.95 1024.65 
De Locks 2820 cane j 44.C2 1186.54 
South Side Bantam i j 50.44 1361.88 
Stop & Shop 2°" 35.25 951.75 
Stan's Grocery 31.40 a 433.60 
RI Low 44.02 1186.54 


Jim's Marathon : 16.20 226.80 


Sub Total, Grocery Stores ‘ 35819.09 
Non-Store: 
_Tiebel's Restaurant (4) Rest. Full _§_ 152.67 : 22.25 27 627.75 


Tata: ters Pte Custorers Le 753 36446 .84 
a . ik ee neeadleinctemenctinteineeaii cain, : 
(3) MEP Finding 20. Service Classified as “Modified Drop". 
ervice: i- Points RA&PX 9, p, 9, Table 1; 201-100 
todlttet orop service: 1-1860 Buutee SAE S's, cases cere -ESS-, 
Non-Store Serving Wisenans "an aL deo Pinding 831. wae a 
A&P Pinding 830. 


Column C multiplied by Colum p. iP Fraposed Findings of Fact 
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The total number of deliveries made on the three Hammond 
store routes in October 1969 was 753 (RA&PX 234, p. 19 


RA&PX 185, p. 24). 


The total route minutes for the three Hammond store 
routes was 38,880 minutes (3 routes x 27 operating days 


x 8 hours x 60 minutes; A&P Findings 827, 828). 


The common cost of operating the three Hammond store 
routes may be determined by subtracting the specific 
serving time, 36,446.84 minutes (A&P Finding 853), from 
the total route time (38,880 minutes, A&P Finding 855) 
and multiplying the remaining 2,433.16 minutes by the 
$.37435 cost per route nr ite (A&P Finding 827) to obtain 


a total common cost of $910.8534 for October, 1969. 


The common cost per delivery to customers served on the 


three Hammond store routes may be calculated by dividing 
the total common cost of $910.8534 (A&P Finding 856) by 
the 753 deliveries per month (A&P Finding 854) to obtain 


a common cost per delivery of $1.20963. 


When the number of serving minutes per delivery, the cost 
per minute, the constant cost per stop, and the number cf 
points per delivery are known, the delivery cost per point 
may be calculated. First, serving minutes per delivery 


is multiplied by the cost per minute to obtain the specific 
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cost per delivery. Next the constant cost per delivery 

is added to the specific cost per delivery to obtain 

total cost per delivery. Then, the total cost per delivery 
is divided by the number of points delivered per delivery 
to obtain the delivery cost per point (RA&PX 9, pp. 6-8). 
The results of this calculation for the ailegedly injured 
Indiana customers served i Borden's three store routes 


are as follows: 


A B Cc D E 
Serving Cost Specific Common Total 
Minutes Per Per Cost Per Cost Per Cost Per 
Customer Delivery(1) Minute(2) Delivery(3) Delivery(4) Delivery (5) 


Burger's Food 104.45 $.37435 $39.10086 $1.20963 $40.31049 
Market Hammond 


Model Food 50.44 37435 18.88221 1.20963 20.09184 
Center Hammond 


Joseph Tittle & 57 192 - 37435 ZL.9520) 1.20963 22.74224 
Sons Highland, 
Hammond 


Joseph Tittle & 23.68138 1.20963 24.89101 
Sons Lake Street, 
Hammond 
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Joseph Tittle & 75.08 28.10620 1.20963 29.31583 
Sons Village 
Court, Gary 


Wallies Market 18.88221 1.20963 20.09184 
Hammond 
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Wilco Food 26.79597 1.20963 | 28.00560 
Center, Gary 


A&P Finding 853 

A&P Finding 827 

Column A multiplied by Column B 
A&P Finding 857 

Column C + Column D 

A&P Finding 830 

Column E divided by Column F 


Memepe livery (1) 


A B Cc 
Serving Cost Specific 
inutes Per Per Cost Per 
Minute (2) 
104.45 


$.37435 $39.10086 


50.44 


a7.52 - 37435 21.53261 


Delivery (3) 


- 37435 18.88221 


D 
Common 
Cost Per 


Delivery (4) 
$1.20963 


1.20963 


- 20963 


E 
Total — 


Cost Per 
Delivery (5) 


$40 


20 


22. 


- 31049 


-09184 


74224 


F G 
Points De- Delivery 
livered Per Cost Per 


Delivery(6) Point(7) 
1981.75 $.020341 
453.58 - 044296 


510.42 - 044556 
-037013 


- 031876 


- 043662 


- 016488 
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The cost of delivery to the 12 A&P stores served by the 


three Borden store wholesale routes in Hammond may be 
calculated by the same procedure employed to calculate 
the delivery cost per point for the allegedly injured 
customers served by the three Hammond store routes, 

as demonstrated in A&P Finding 858. The result of this 
calculation for the 12 Asp stores served by the three 


Hammond store wholesale routes are as follows: 


A B Cc D E 
Serving Cost Specific Common Total 
Minutes Per Per Cost Per Cost Per Cost Per 


Customer Delivery(1) Minute(2) Delivery (3) Delivery(4) Delivery (5) 
A&P #264 65.55 $.37435 24.53864 1.20963 
A&P #310 40.50 ” 15.16118 , 
#318 35.25 r 13.19584 3 
#317 53.50 us 20.02773 " 
#386 40.50 15.16118 
#325 35.25 13.19586 
#377 51.50 19.273903 
#306 35.25 13.19584 
#354 . 56.86 21.28554 
#273 44.75 16.75216 
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#311 56.86 21.28554 
#375 40.50 15.16118 


i2 Store Tozal 556.27 208.23972 +36 Zee. tones 


A&P Finding 853 

A&P Finding 827 

Column A multiplied by Column B 
A&P Finding 857 

“Column C. plus Column D 

A&P Finding 830 


Column E divided by Column F 


A Cc D E F G 
Specific Common Totai Points De- Delivery 
Cost Per Cost Per Cost Per livered Per Cost Per 


Minute (2) Delivery (3) Delivery (4) Delivery (5) Delivery(6) Point(7) 
$.37435 24.53864 1.20963 1320.62 
bs 15.16118 v 512.83 


, 13.19584 : 445.00 


" 20.02773 " 952.17 

15.16118 586.58 

13219586 435.83 

19.27903 881.58 

13.19584 499.50 

21.28554 1059.67 

16.75216 | 642.08 

21.28554 1003.00 

15.16118 535.33 
208.23972 256 222.75528 8874.19 .025101 
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The total cost per Operating day incurred by Porden to 


deliver 8874.19 points per day to the 12 A&P stores served 


by the three store routes was $222.75528. Borden's 
delivery cost per point to these 12 A&P stores was therefore 


$.025101 ($222.75528 + 8874.19). 


For mixed route No. 2 which served A&P Store No. 358, 
other grocery stores and various other non-store customers, 
the Borden Company's cost per route day was $134.09 


(RA&PX 234, p. 85).* 


Since Borden's payroll records for Hammond (RA&PX 91, 92) 
indicate that Bob Warwick, the driver of mixed route No. 2 
was paid on the basis of eight hours per day, the cost 

per route minute of operating route No. 2 may be determined 
by dividing the route day cost of $134.09 (A&P Fi. suing 860) 
by 480 minutes (8 hours x 60 minutes) to obtain a cost of 


$.27935 per route minute. 


Waile no serving time standards appear in the record by 
Which the specific serving time required for the various 
vending machine and non-store customer locations served 
by this route can be precisely determined, it is reason- 


Ce teeta Satcher aemermarnn 


This figure differs from the route # 2 route day cost 

of $127.95 shown in RA&PX 186, p. 1, because it reflects 
the re-distribution of the assistant route foreman's 
time (RA&PX 234, p. 85). 


SORES AR AT AOE 
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able to conclude that the common time per delivery on the 

route would be no greater than the common time on the 

store routes because: 

a) Route number 2 operated eight hours per day, the 
same number of hours as the three store routes 


(RA&PX 91, 92). 


b) The route book indicates sixteen locations 


(A&P Store #358, DeLocks at 1443 Indianapolis B, 


” 


a 
: and fourteen non-store locations) were served by 
the route. Over vhe two week period 11/1-11/14, 1969, 
: eleven locations were served twelve times, three location. 


were served 10 times, one location was served eleven 
times, and one location was served four: times, for a 


total of 177 ieliveries in 12 delivery days. This was 


an average of 14.75 deliveries per day (177 = 12). 


) The three store routes operated 81 route days 
(RA&PX 234, p. 84) and made 753 deliveries (A&P 


Finding 854). This was an average of 9.30 deliveries 


per day (753 = 81). 
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Since common cost per delivery is determined by 
dividing the cost of all minutes not required 

for syecific serving tine on a route by the number 
of stops, the total common time per route day 

on route #2 would have had to be more than 58. 6% 


{ 4.75 — 9.3 ) 
greater ( 9.3 ) than the common time per 


route day on the store routes for the common time 


per stop on route number 2 to exceed the common 


time per stop on the store routes. 


863. The common time per delivery on the store routes may be 
determined by dividing the total common time of 2433.16 
minutes (A&P Finding 856) by 753 deliveries (A&P Finding 


854), to obtain 3.231 common minutes per delivery. 


(2433.16 = 753). 


The common cost per stop for Route #2, which served A&P 
Store #358, could therefore be no greater than $.90253 
which is a product of the cost per minute on Route #2 
($.27935, A&P Finding 861) multiplied by the common time 


per delivery (3.231 minutes, A&P Finding 863). 
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865. The specific cost of delivery to A&P Store #358 on Route 
Number 2 may be obtained by multiplying the serving minutes 


per delivery by the cost per minute incurred by Borden to 


operate Route #2. 


Store #358 received 5,662 points during the two week period 


ending 10/18/69. (RA&PX 234, p. 33; RA&PX 186, p. 3). 


Store #358 received 12 deliveries in a two week period. 


(RA&PX 234, Pp. 83; RA&FX 1: re Pp. ry el 


The average volume per delivery to store #358 was 471.83 
points [5,662 (A&P Finding 866), div'dted by 12 (A&P 
Finding 867)]. 


Since A&P store #358 received modified drop service 
(A&P Finding 841), the serving time per delivery would 
be 35.25 minutes (RA&PX 9, p. 9, Table 2; A&P Finding 
831). 


The specific cost per delivery to store #358 was thus 
$9.847088 [$.27935 (A&P Finding 861) multiplied by 


35.25 (A&P Finding 86$)]. 


The total cost per delivery to Store #358 was thus 
$10.749668 [$.90258 (A&P Finding 864) plus $9.847088 


(A&P Finding 870)]. 
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872. The delivery cost per point to Store #358 was therefore no 
greater than $.022791 [$10.749668 (A&P Finding 871) divided 
by 471.83 (A&P Finding 868)]. 


. Delivery Cost Per Point To A&P Stores 
Served By Borden Company Routes Operated 


By Borden's Hammond Branch. 


‘The average cost per point incurred by Borden to delivery 


to A&P stores served by Borden Company wholesale routes 

may be determined by dividing the total cost of delivery 

per delivery day to A&P stores by the total number of 

points per delivery day delivered to A&P stores. The 
average cost per point incurred by Borden for delivery 

to A&P is the weighted average of the cost per point 
incurred on the stores served on the three store routes 

and the cost per point for Store #358 on Route #2 (Havemeyer 


Tr. 8882). 


The total delivery cost per delivery day to 13 A&P stores 
was $233.504948 [$222.75528 for 12 stores on store routes 
(A&P Finding 859) plus $10.749668 for Store #358 (A&P 
Finding 871)]. 


The total points delivered to A&P stores per delivery day 
by Borden's Hammond wholesale routes was 9346.02 points 


[8874.19 points to 12 stores on the store routes (A&P 


A&P PROPOSED FINDINGS OF FACT 


Finding 859) plus 471.83 points to Store #358 on route #2 
(A&P Finding 868). 


Borden's delivery cost per point to all thirteen A&P 
stores served by Borden Company wholesale routes operated 


by Borden's Hammond Branch in October 1969 was $.024984. 


(233.504948 + 9346.02 i.e., A&P -incing 874 divided by 


A&P Finding 875). 
Physical Delivery Costs - Valparaiso 


The testimony in the record (Marquardt Tr. 1317) indicates 
that Borden Company paid a flat commission per point regard- 
less of the volume per delivery on deliveries to both 

the A&P store and the store owned by Joseph Tittle & Sons 

in Valparaiso, Indiana. Because of this delivery compensa- 
tion plan for deliveries to these two stores, there was 

no difference in the cost of physical delivery among the 
various Borden customers served by the dairy broker, 


Hammond. 


Mr. Havemeyer determined the cost of physical delivery 
to each customer served by the dairy broker to be 


$.016752 per point by dividing the total cost of delivery 
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through the Hammond distributor $8.547 (RA&PX 234, p. 87, 
line 25) by the total number of points distributed through 
the dairy broker Hammond (510,211, as shown on RA&PX $l, 


Line 1). 


Complaint Counsel repeat their protests that Mr. Havemeyer's 
allocations of commissions, automotive and building expenses 
were improperly made on a time basis and that he improperly 
averaged data for A&P stores. Their objections have 
already been demonstrated to be without merit (see A&P 
Findings 644 to 648, and 675 to 679). Their 

objection that he may not consider service differences 


because of a requirement that the opportunity to accept 
the same limited services must be also offered to all of 
Borden's other customers is also without merit (See A&P 


Findings 955-58, infra). 


Branch Clerical Expense - Hammond 


The calculation of the branch clerical expense is shown 
on RA&PX 185, p. 125, where it is identivied as Office 
Expense (Havemeyer Tr. 8765; see also RA&PX 434, po. 78). 
As in the O'Hare analysis, the branch clerical expense 
is calculated by first determining a cost per delivery, 


in this case, $3.377367 (RA&PX 234, p. 78) and then 
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dividing this figure by the number of points per delivery 


for each customer. There are three inputs for this 
function, the office expenditure itself, the number of 
deliveries and the points per delivery for the customer 


(Havemeyer Tr. 8765). 


In determining the branch clerical cost per point, Mr. 
Havemeyer began with Borden's expenditures in October 
1969 for thie activity which he obtained from a Borden 
accounting rvcord, RA&PX 86 (Havemeyer Tr. 8766). He 
was not able to use the year-to-date figure because 
there were no records from which he could determine 

the number of deliveries for the 10 month period. Since, 
the purpose of his analysis was to determine a cost per 
delivery, it would have been necessary to have had such 
figures to divide into the expenditures (Havemeyer Tr. 


9013-14). 


The calculation of the number of deliveries in Hammond 
for October 1965 is shown on RA&PX 185, p. 125 (Havemeyer 
Tr. 8767; see RA&PX 234, p. 78). The total number of 
deliveries was determined to be 942, consisting of 753 

to the stores on the three regular store routes, plus 189 
on the three canteen and mixed routes (Havemeyer Tr. 


8767-70; RA&PX 185, p. 125; RA&PX 234, p. 78). 
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In his initial analysis, Mr. Havemeyer determined the 

cost of the branch clerical function for each allegedly 
injured customer on the basis of the customer's entire 
line, and not on the basis of private label equivalent 
points alone. In the case of A&P, the cost per delivery 
ticket was first allocated beween private label and non- 
private label items on the basis of the number of line 
items for each category (itavemegen Tr. 8770-73, 9062). 

The branch clerical cost per point was recomputed during 
the hearing for the allegedly injured customes on the same 
basis as the calculation for A&P, and the results are shown 
on RA&PX 224 (Havemeyer Tr. 9061-63). The branch clerical 
costs presented on pages 3 to 10 of the final revision 

of the Hammond studies, RA&PX 234, were developed by this 


latter method (RA&PX 234, Be tL). 


The branch clerical costs for A&P and each of the allegedly 
injured customers is set out On pages 3 to 10 of RA&PX 234. 
Like the O'Hare study, the methodology followed by Mr. 
Havemeyer in his determination of the branch clerical 

cost vastly overstates the costs to A&P vis-a-vis the 

other customers, and here, as there, Complaint Counsel's 


objections to Mr. Havemeyer's allocation is without 
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merit (see A&P Findings 685-688). The Bc.den Company 

made available to all customers a 2% discount for central 
billing (Gose Tr. 1110; Dischner Tr. 7167), which indicates 
that it valued the saving at about two thirds of a cent 

per point in clerical costs*. Mr. Havemeyer's analysis 

has resulted in crediting A&P with a much lower differential. 
In fact, in the case of the comparison with Burger, Tittle, 
Hammond, and Wilco, A&P is actually charged with a higher 


branch clerical cost per point (RA&PX 234, pp. 3-9). 


Branch Clerical Expense - Valparaiso 


The branch clerical cost per point for both the A&P store 
and the Tittle store in Valparaiso was determined to be 
$.0045 per point (RA&PX 185, p. 10; RA&PX 234, p. 10). 
This calculation was not challenged or inquired into by 
Complaint Counsel. In any event, no further discussion 
of this figure will be undertaken here since it creates 


no cost difference. 
Product Waste Costs - Hammond 


The product waste cost per point is $.002575 (RA&PX 234, 


pp. 3-9). The calculation of the expense incurred by 


* The average list price per point on A&P's private label 
purchases was $.3304. Two percent of this price amounts to 
$.006608 per point. ' 


«2... 
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Borden for product waste is set out in RA&PX 85 at page 


125 (Havemeyer Tr. 8776; see also RA&PX 234, p. 78). 


The amount expended by Borden on product waste at Hammond 
in October 1969 was $519.57. ‘This figure was obtained 
from a Borden accounting record which was placed in 
evidence as RA&PX 86 and is identified as "Location - 
Hammond, Month, October, 1969, Account - Del. Milk 
Wholesale" (Havemeyer Tr. 8776; RA&PX 86). The expendi- 
ture for product waste is found on RA&PX 86 in an entry 
entitled "loss returns and waste" (Havemeyer Tr. 8776; 


RA&PX 86). 


The product waste cost per point was determined by dividing 
the total product waste expenditure by the number of full 
service points, inasmuch as those points constitute the 
business with respect to which Borden incurred product 
waste costs (Havemeyer Tr. 8776-77). The full service 
points were determined by subtracting from the total whole- 
sale points the points delivered on canteen routes and 

the limit 2d service points delivered on the three store 
routes to A&P, allegedly injured customer Wilco and a 

third grocery store customer, K-Mart (Havemeyer Tr. 


8777-79). 


A&P PROPOSED FINDINGS OF FACT 


-870- 


Complaint Counsel argue that the points delivered to the 
canteen customers should have been considered full service 
points and not eliminated from this calculation (C.C. Br. 
202). The points delivered at canteen stops were sub- 
tracted from the total Hammond wholesale points because 
there are little, if any, returns for product waste on such 
canteen routes. This is due to the fact that the route 

man working in a plant fills the canteens or machines 
himself. If a product is not selling in a particular 
machine, the route man simply transfers it to another 
machine (Havemeyer Tr. 8779). Complaint Counsel's argument 
(C.C. Br. 202) that this should occur in store routes 


is merely unsubstantiated speculation. 


When the total product waste incurred by Borden, $519.67, 
is divided by 201,814 full service points, one obtains 
a cost per point of $.002575 (Havemeyer Tr. 8781; RA&PX 


234, p. 78). 


As in the O'Hare analysis, A&P was not assigned any of the 
cost involved in the product waste function (RA&PX 185, 

pp. 3-70; RA&PX 234, pp. 3-10). -In addition, the allegedly 
injured customer Wilco, since it too received limited service 
(Havemeyer Tr. 8780; RA&PX 234, p. 11) was not assigned 


any product waste cost in Mr. Havemeyer's analysis (RA&PX 


165, p. 9; RAGPX 234, p. 9). 
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Complaint Counsel contend that mr. Havemeyer's analysis 
of what costs are included in the Borden product waste 


account is incorrect (C.C. Br. 201) and insist on the 


need to precisely Classify stores in their use of this 


service (C.C. Br. 201). These contentions are unsound. 
Complaint Counsel refuse to recognize the fact that 

Mr. Havemeyer's analysis is as precise as possible so 

long after the events in question. It is unquestionable 
that there was a service available to the allegedly injured 
customers for the return of product waste. The product 
waste service was not a part of the private label contract 


and A&P bore the risk of spoilage. 


A demand for a more precise allocation than is possible 
from the available records does not refute the fact that 
A&P received diminished service in this area and thus 

the cost incurred by Borden in serving A&P was necessarily 
less. Mr. Havemeyer's allocation only charged those 
allegedly injured customers who did receive the benefit 

of a product waste returr service with the expense identified 
on Borden's accounts as attributable to this service. rt 
is a perfectly reasonable procedure in a cost study under- 
taken by a buyer years after the events to charge each 
customer receiving the return privilege with the cost of 


this privilege proportionate to his purchases. Without 
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more accurate records demonstrating the exact use of the 
service by individual stores this is the only logical 


method of allocation. 


In spite of Complaint Counsel's objections that Borden 

might have included some expense in the product waste 

cost for faulty merchandise and their claim that his results 
are ridiculous (C.C. Br. 203), the fact remains that the 
amount of product waste calculated by Mr. Havemeyer is 

less than the discount granted by Borden to those customers 
willing to forego this privilege. Borden's published 
discount schedule awards a 1% discount from list to a 
customer for foregoing the return privilege (CX 123, 

CX 138). As the average list price per point is on the order 
of 33 cents (RA&PX 234, p. 14), thie amounts to $.0033 per point, 
which is higher than the value assigned to product waste 

by Mr. Havemeyer in the Hammond Study (see, RA&PX 234, 


pp. 3-8). 


Product Waste Costs - Valparaiso 


Mr. Havemeyer did not assign any product waste charge to the 
Tittle store in Valparaiso (Havemeyer Tr. 8787; RA&PX 185, 
p. 7; RA&PX 234, p. 10), in spite of the fact that Tittle, 
as a full service customer, enjoyed the return privilege 


(Minard Tr. 3208). 
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10. Branch Selling Expense - Hammond 


896. Each of the allegedly injured Indiana customers was 
assigned a branch selling expense of $.023035 per point 
(Havemeyer Tr. 8781; RA&GPX 185, pp. 3-9; RA&PX 234, p. 8) 
The calculation of the branch selling expense is set out 
on RA&PX 125, p. 125. (Havemeyer Tr. 8787; see also RA&PX 
234, p. 78). 


Mr. Havemeyer determined that the total amount of money 
expended by Borden on branch selling at the Hammond Branch 
in October 1969 in connection with its regular wholesale 
business was $5,913.97 (RA&PX 234, rp. 78, 86; RA&PX 185, 


a“ 


pp. 125, 165). 


The branch selling expense was taken by Mr. Havemeyer 
from a Borden accounting record, received as RA&PX 

85 (Havemeyer Tr. 8788). This document is entitled 
"Location, Hammond - Month, October, 1969. Account, 
Selling Milk Whlse." An analysis of this Borden record 
will be found on page 165 of RA&PX 185 (Havemeyer Tr. 
8788; see RA&PX 234, p. 86 for final analysis). To the 
selling expenses obtained from RA&GPX 85, Mr. Havemeyer 
added $1,534.07 in selling expenses recorded by Borden 


in its delivery expense account for its wholesale milk 
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operations, RA&PX 86. The amount transferred from the 


delivery account is identified in the Borden records as 


reflecting amounts spent on travel expense, membership 


fees and dues, contributions and donations, complimentary 
products and miscellaneous expenditures (Havemeyer Tr. 
8793-8796; RA&PX 185, 165; RA&PX 234, p. 86). Complaint 
Counsel protest that transfers amount to a4 duplication 

of expense items (C.C. Br. 213) because such entries also 
appear in Borden's selling expenditures account (C.C. Br. 
213-214). Clearly, these expenditures are more properly 
allocable to the selling function than to the delivery 
function. It is obvious that payments such as those 
involved here were not made on behalf of truck drivers 

as opposed to salesmen. In any event, an expert in cost 
accounting, Mr. Havemeyer, has testified that, in his 
professional opinion, such expenses were incurred in 
connection with the selling activities of Borden. Com- 
plaint Counsel had the opportunity during Mr. Lemberg's 
examination to elicit contradictory testimony from him. 
Their failure to pursue the matter with Mr. Lemberg is 


itself evidence that Mr. Havemeyer's opinion was sound. * 


The significance of Complaint Counsel's failure to offer 
proof, in lieu of speculation and argument, both on this 
point and many others is clear. See Mammoth Oil Co. v. 
United States, 275 U.S. 13, 51 (1927), and Gotham Silk 


Hosiery Co. v. Artcraft Silk Hosiery Mills, Inc., 


(footnote cont'd on next page) 
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Complaint Co.nsel claim that Mr. Havemeyer has not 
adequately studied the selling expense account (C.C. 

Br. 215-18). They see discrepancies in several areas. 
Again we note that although Complaint Counsel called an 
expert witness in rebuttal to Mr. Havemeyer, and indeed 
called on him to offer criticism of Mr. Havemeyer's 
allocation of the selling expense. that witness, William 
Lemberg, gave no such criticisms as those here advanced 
by Complaint Counsel. sr. Havemeyer 's treatment of the 
expenses in Borden's selling account was more than fair 


to Complaint Counsel's position. 


schahiiehetionisiisenesccesiiattiaeilimaitiimiensiccs coc 
(footnote cont'd from preceding page) 


F.2d 209, 214 (34 Cir. 1944), each quoting with approval 
Lord Mansfield's wise caution in Blatch v. Archer, Cowp. 
63, 65, 98 Eng.Rep. 969 (K.B. 1774): 


""[Aj1l evidence is to be weighed accord- 

ing to the proof which it was in the power 

of one side to have produced and in the 

power of the other side to have contradicted. '" 


has expressed the same view: 


""The non-production of evidence that 
would naturally have been produced by an 
honest and therefore fearless Claimant per- 
mits the inference that its tenor is unfavor- 
able to the party's cause. Ever since the 
case of the Sathnay-eeecior’ s Jewel (Armory v 
Delamirie, 1 Strange 505, 93 Eng. Rep. 664 
(K.B. 1722)], this has been a recognized 
principle.' 2 WIGMORE EVIDENCE, p. 162 
(3d ed. 1940) (emphasis in original) ." 


am 
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900. In an effort to adjust for possibly unrepresentative 
expenditures in the month of October 1969, Mr. 
Havemeyer used average year-to-date figures in all 
but one instance (Havemeyer Tr. 8788-90; RA&PX 185, 
p.- 165; RAGPX 234, p. 86). This use of average figures 
rather than the figures reported for October 1969 re- 
sulted in Mr. Havemeyer's obtaining a substantially 
lower selling expense. For example, the expenditure 
for supplies in October 1969 was $900. The year-to- 
date figure for supplies was $4,129 or an average of 
$412.90 for the ten-month period. Mr. Havemeyer used 
the lower yearly average figure in determining the amount 
of selling expenditures for October 1969. It was appro- 
priate to use an average based on year-to-date figures - 
for items of this kind since expenses incurred in one 
month for items like supplies may actually be allocable 
to some other month in which the supplies are consumed. 
Similarly, with the item "Provision-Bad Loans", which 
was $5,000 in the month of October 1969, but only $32,500 
for the year-to-date, Mr. Havemeyer used the lower average 
monthly amount of $3,250. Phe only figure actually re- 
ported for the month of October which Mr. Havemeyer used was 
the figure for wages. In this case, the average monthly wages 
were $2,301 where the actue expenditures incurred in October 


1969 were $2,691 or some $290 higher than the average 
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figure (RA&PX 185, p. 165; RA&PX 234, Dp. 86). it 

was certainly appropriate to use the actual wage 
expenditure incurfed by Borden in the month for which 
the analysis is being made because this expenditure, 

in comparison to those for which Mr. Havemeyer used 
year-to-date average figures, is more likely to be 

an exact economic allocation as it is a continuing 
expense incurred by the Borden Hammond branch; the 
other expenditures, by nature, are sporadic and actual 
figures in any one month are less apt to be representa- 


tive of regular business operations. 


Complaint Counsel's attempt to discredit Mr. Havemeyer's 
methodology merely because he did not blindly allocate 
the costs for each separate account in the same manner 
is without basis. We reiterate that, based upon Mr. 
Havemeyer's expertise in the area and his familiarity 
with the manner in which these different expenses are 
actually incurred, Mr. Hivemeyer's allocations are 
justifiable, as for example in the wage exrenditure 
cost analysis above, and are well-supported by the 
record. (See, for example, Havemeyer Tr. 8372-73; 
Havemeyer Tr. 8374; Havemeyer Tr. 8818; Havemeyer Tr. 
9013-9014; Havemeyer Tr. 9079-9080.) Additionally, Mr. 


Havemeyer has in many instances given Complaint Counsel's 
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position the benefit of the doubt when accurate 


cost allocations are truly questionable. 


The total selling expense for the month of October 

1969 set out by Borden in its accounting record for the sale of 
milk at wholesale was $6,037.78, after transfers to and from 
other accounts. If the $1,534.07 in sales expenses, which were 
recorded jin the delivery expense account, is added to this 
$6,037.78, the total selling expenses for the month of October 
1969 would come to $7,571.85. Such an amount is substantially 
higher than the $5,913.97 allocated to branch selling by 

Mr. Havemeyer (A&P Finding 897). Had he, therefore, 

simply contented himself with using the figure reported 

by Borden for October 1969, it is obvious that he would 

have derived a higher branch selling cost per point than 

the one he determined. Since this function is allocated 

in its entirety to the allegedly injured customers 

because A&P received no selling services under the Borden- 

A&P private agreement (CX 62Q), the adjustments made by Mr. 
Havemeyer, in spite of Complaint Counsel's objection to 


them, actually decreased the differential in favor of A&P. 


The total amount of $5,913.97 expended by Borden for the 
Hammond Branch selling activities was divided by the volume 
in points sold to stores to which this selling function 

lf. 


related (Havemeyer Tr. 8797). Mr. Havemeyer began with the 


total store route points and subtracted the points sold to 
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Some question has been raised by Complaint Counsel as 
to the propriety of charging the amount ircluded in 


the sub-account “Provision-Bad Loans" in the Borden selling 


expense ledger, RA&PX 85, to the allegedly injured customers 


as part of the Borden branch selling activities (Havemeyer Tr. 


8790-93). The short answer, of course, is that this is how 


Borden allocated this expenditure in 1969. The Borden Company 


undoubtedly felt compelled, because of market conditions, to 
extend loans to its customers in connection with its sales 
activities to those customers. All of the allegedly injured 
customers, except Burger, testified that they were, in fact, 
the beneficiaries of loans of money, equipment and/or interest 
Subsidies from the Borden Company [Barnes (Wallies) Tr. 3867, 
3897, 3919; Barney (Model) Tr. 3695, 3743-44; Gintert (Wilco) 
Tr. 2515, 2468-69; Minard (Tittle) Tr. 3223, 3226-27). It is 
certainly appropriate, therefore, to charge them with the loan 
losses incurred in connection with selling efforts made to 


obtain their business. This would be true even if those custo- 


mers had not themselves secured loans from Borden. Where, as 


here, these customers have secured such loans, there can be no 
question of the propriety of charging them with this expendi- 


ture. 
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Complaint Counsel also contend that the amount allo- 
cated to the allegedly injured customers is too high 
based upon their comparison of the amounts allocated 
with certain evidence as to the salesman's actual 

calls and activities (C.C. Br. 218). This comparison 
involves a number of defects, assumptions, and fallacies. 
First, it rests on the accuracy of the recollections of 
the allegedly injured customer witnesses as to just 

how much time and effort the Borden sales personnel 

spent on their accounts five years before their testimony. 
Second, it assumes that the only time spent by the sales- 
ma:> which was attributable to the particular account 

was the time actually spent in the store, ignoring the 
time the salesman must have spent on sales planning, 
telephone communications, development of promotions, 
traveling, correspondence, and the like. Next, 2¢ 
assumes that the only expense involved in the selling 
function was the salesman's time, ignoring such other 
elements as office support, sales supervision, supplies, 
travel expense, fringe benefits, complementary products, 
and the like, all of which were included in selling 
expense (A&P Findings 898, 900). The sales expense 

used by Mr. Havemeyer was actually incurred and Mr. 


Havemeyer has allocated it in accordance with sound 
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accounting principles to the class of customers re- 
sponsible for the maintenance of a sales organization 
at the branch. That procedure has not been shown to 


be improper. 


Complaint Counsel's next point is that selling expenses 
are not incurred on a volume basis (C.C. Br. 220). The 
fact of the matter is that these branch selling expenses 
are incurred on the basis of those customers who enjoy 
the benefits of such sales activities at the beencne 
level, and allocation of this amount by sales volume 

was the best method available. Mr. Havemeyer did not 
have time study information so allocation according to 
time spent was impossible. Moreover, allocation by 
volume would tend to approximate a time allocation since 
common sense tells us that more selling time would be 


spent on a large account than on a small one. 


Complaint Counsel's arguments that a portion of branch 
sales expense should be allocated as "missionary work" 
(C.C. Br. 205, 206), that salesmen do call on A&P stores 
(C.C. Br. 208, 209), that the sales expense of Borden's 
chain store manager should be charged against A&P (C.C. 
Br. 214, 215), that the selling expense is not properly 


allocable on a volume basis (C.C. Br. 220, 221), and 


ll. 


911. 
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that Mr. Havemeyer's allocation of the selling expense 
at Hammond is contradicted by his study on Borden's 
profit on the private label bid (c.Cc. Br. 222) are all 
without merit. They have been refuted elsewhere in 
our findings (see A&P Findings 728-731, 735, 738-743 
and 746. 


Branch Selling Expense - Valparaiso 


The cost to Borden of providing branch selling services 
to the Joseph Tittle & Sons store in Valparaiso, Indiana 
was $.0094 per point (Havemeyer Tr. 8809-10; RA&PX 185, 
p. 10; RA&PX 234, p. 10). The calculation of this cost 
is shown in RA&PX 187, p. 5 (Havemeyer Tr. 8810; see 


also RA&PX 234, p- 87). 


The cost per point was obtained by dividing the total 

selling expenses incurred by Borden in conn :ction 

with its sales by dairy brokers operating out of the Hammond 
Branch, $4,598, by the points delivered by those brokers 
(Havemeyer Tr. 8810; RA&PX 187, p.- 5; RA&PX 234, pe. 87). 

The selling expense is composed of an item for travel expense 
of $421, a miscellaneous expense ~ actually a deduction from 
the selling account of $195 - and a transfer from another 
account of $4,372 (Havemeyer Tr. 8811-8812; RA&PX 187, p- 5; 
RA&PX 234, p- 87). These items were taken directly from the 


Borden accounting record for delivery to dairy brokers, RA&PX 


87 - included in RA&PX 185 as page 137 (Havemeyer Tr. 8811-13). 
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The transfer is the same amount that was transferred out on 


RA&PX 85, the Borden record of Hammond wholesale selling ex- 


penses (compare entry in "Trans. To Other Exp. AC" on RA&PX 


85 with the entry in "Trans. From Other Dept.” on RA&PX 87; 


Havemeyer Tr, 8812-14), Thus, although this transfer, which 


constitutes almost the entire selling expense incurred by Borden 


in connection with its dairy broker business, is entered in an 


account identified as a delivery expense account, it is clear 


that it is, in fact, 


a selling expense (Havemeyer Tr. 9090). 


In calculating the branch selling expenditures applicable 

to dairy borkers, Mr. Havemeyer used the actual figures 

for the month of October 1969 as. opposed to the average 
monthly figures that he had used in calculating this cost 

for the regular wholesale routes at Hammond (Havemeyer Tr. 
8811-14, 9090). He did so because an analysis of Borden's 
records of its expenses for selling activities in connection 
with its dairy broker business, RA&PX 87, re" .1ls th Borden 
had experienced an upward trend in its selling costs, and was 
consciously spending ever-increasing amounts of money in 


selling in this area (Havemeyer Tr. 9090-91). Thus, Mr. 
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Havemeyer deemed it appropriate to use the actual 
figure for October 1969 sales expenditures to dairy 
brokers rather than an average figure. The use of 
an average figure based on a prior period would not 
have accurately reflected the amount of monthly 


expenses (Havemeyer Tr. 9902).* 


The total points by which the dairy broker branch 
selling expense was to be divided was determined 
by subtracting the points sold to A&P from the 
510,211 points sold from the Hammond Branch to 
milk distributors in October 1969 (Havemeyer Tr. 


8814; RA&PX 81). 


That Mr. Havemeyer used only the lower average figures in 
calculating the branch selling expenses for the 

regular wholesale routes at Hammond, including the 
amount transferred out to RA&PX 87, does not vitiate 
this conclusion. Since Mr. Havemeyer had used 

average figures for the additions to the selling 

expense account at Hammond in his analysis of 

RA&PX 85, it was only appropriate to use average 

figures for the subtraction -- i.e., the transfer 

to RA&PX 87 -- as well (Havemeyer Tr. 9092-93). 

As is pointed out above (A&P Finding 900), Mr. 
Havemeyer's determination of the branch selling 

expense at Hammond was substantially less than that 
determined by Borden for October 1969 because he 

had used average figures for each item of expenditures 
except wages. To then have subtracted the higher 
monthly transfer figure, would have been grossly unsound. 
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Credit and Collection Expense - Hammond 


The average credit and collection expense incurred 
by Borden in serving the non-A&P customers in Gary 
and Hammond, Indiana was $.006598 per point (RA&PX 
234, pp. 3-9; see also RA&PX 185, pp. 3-9). Borden 
sustained no credit or collection cost in reference 
to the A&P account (RA&PX 234, pp. 3-10; RA&PX 195, 
pp. 3-10). The calculation of the average credit 

loss per point incurred by the Borden Company in 

serving the allegedly injured customers is set out 
on page 175 of RA&PX 185 (Havemeyer Tr. 8815; see 


also RA&PX 234, p. 90). 


From a Borden accounting record, introduced into 
the record as RA&PX 83, Mr. Havemeyer obtained 
Borden's total credit and collection expenses in 
Hammond, Indiana for the year to and including 
October 1969 of $68,233. The Borden records in 
turn broke out this credit and collection expense 
among Borden's milk regular, milk distributor and 
trailer run accounts (Havemeyer Tr. 8816 and 8817; 
RA&PX 80-83). From this credit and collection 
expense, Mr. Havemeyer excluded $39,299 which the 
Borden records associate with milk distributors 


and $9,693 which Borden's records associate with 
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trailer runs because these expenses were not 
incurred in connection with the serving of Borden 
customers in the Gary-Hammond, Indian# areas 
(Havemeyer Tr. 8816 and 8817-8818). Only the 
remaining $19,241 credit and collection expense 
associated with Borden's “milk regular" operation 
(RA&SPX 80) was charged against Borden's Indiana 


customers. 


Mr. Havemeyer used the year-to-date figure and 
divided it by 10 to get an average per month figure 


of $1,924 because the credit and collection expenses 


in any particular month could be atypical (Havemeyer 


Tr. 8818). Since the Borden regular account con- 
sisted of both retail sales to Borden customers 
receiving home dintivertes and regular wholesale 
customers, Mr. Havemeyer further subtracted 12%. of 

the credit and collection expenses and assigned it 

to the retail customers (Havemeyer Tr. 8818). Al- 
though approximately 24% of the total milk regular 
sales were to retail customers, Mr. Havemeyer assigned 
only 12% of the credit and collection expense to those 


accounts on the basis of his own judgment and observa-~- 


tion in the dairy industry (Havemeyer Tr. 8819-20). 
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Only a small fraction of the credit and collection 
function is allocable to retail customers because 
this function is performed by the routeman with the 
result that a dairy's out-of-pocket credit and 
collection expense on retail accounts is quite 


small (Havemeyer Tr. 8823). 


The credit and collection account of Borden is 
primarily concerned with losses incurred due to 
interest on overdue accounts and provision for bad 
accounts (Havemever Tr. 2627; RA&PX 84). The 
provisions in Borden's accounts for interest on over- 
due accounts and for bad accounts is different 

from the provision for bad loans included in 
Borden's Hammond selling expenses, RA&PX 85 


Havemeyer Tr. 8790-91). 


It was appropriate to charge these credit and 
collection expenses in part against Borden's 
allegedly injured Indiana customers, as was done 
by Mr. Havemeyer, since all of those customers 
were in arrears in payment of their accounts. 
RA&PX 238 shows :hat the Joseph Tittle & Sons 


store in Valparaiso had an average credit balance 
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outstanding to the Borden Company in October 1969 

of $10,939.04. Borden's weekly sales to this store 
in the same period was only $2,991.15. The Joseph 
Tittle store in Highland, with average weekly sales 
of $779, was in arrears in its payments to Borden 

in October 1969 in the amount of $2,221. Model, with 
weekly sales in October 1969 of $667, was in arrears 
in the amount of $1,610. Wallies Supermarket, with 
average sales of $634 was in arrears in its payments 
to Borden by $4,998. Burger's Supermarket, with 


average weekly sales of $2,787, owed Borden $9,905.* 


Complaint Counsel's argument that these expenses 
should have also been allocated to A&P because, they 
claim, A&P was Borden's Biggest credit customer" (C.C. 


Br. 227) is unfounded. It was not shown 


that A&P was ever in arrears in its payments, that — 


provision for bad debts was necessary for it, or that 
collection expense was incurred for its account. Thus, 


there is no reason to allocate this expense to it. 


It was not possible to determine the credit balance for 
the Joseph Tittle stores at Lake Street and Village Court 
and for Wilco Food Store in Gary because the records were 
not legible. 
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921. At pages 222 and 226 of ti :ir brief and findings, 
Complaint Counsel suggest that this credit expense 
should be allocated either on a "number of customers" 
basis or only to the actual °xtent each individual 
credit customer generates such costs. Both approaches 
lack merit. Again it demonstrates Complaint Counsel's 
misunderstanding of the Borden (Bowman) classifica- 
tion analysis. Once it can be shown that certain 
customers are properly within a class based upon the 
fact that they enjoy an additional service, as 
respondent has shown as to all allegedly injured 
customers receiving credit from Borden, the cost 
allocation need only be as accurate as is practicable. 
The only viable method of allocating these credit 
costs waS on a per unit or volume basis as Mr. 


Havemeyer did in his analysis. 


Credit and Collection Expense - Valparaiso 


The credit and collection expense attributable to the 
Joseph Tittle store in Valparaiso was $.008059 

(RASPX 23, p. 10; RA&PX 185, p. 10). The calcula- 
tion of this expenditure is set out on page 175, 
RA&PX 185 (Havemeyer Tr. 8841). The total credit 


and collection expenses incurred by Borden in the 


year to October 1969 was $39,299 (RA&PX 185, p. 175; 


RA&PX 234, p. 90; RA&PX 81; Havemeyer Tr. 8841-42). 
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This figure was again reduced to an average 
monthly figure of $3,930, which was divided 

by the points subject to credit risk. These 
points were determined by subtracting the A&P 
points sold in Valparaiso from the 510,211 
points (RA&PX 81), sold to Borden's milk 
distributors (Havemeyer Tr. 8842-43). As stated 
above, (A&P Findings 919-921), it was appropriate 
to charge a part of this credit and collection 
cost to the Tittle, Valparaiso store, since Tittle 
and the Valparaiso store, in particular, were in 


arrears in its payments to Borden. 


Borden Label Advertising Expense - Hammond 


The cost per point of Borden label advertising 

in the Gary-Hammond area was $.001401 (RA&PX 234, 

pp. 3-10). The calculation of this cost is shown 

on RA&PX 185, pages 125 and 169 (Havemeyer Tr. 8852). 


The revised calculation in the final cost study is 


shown on pages 78 and 88 of RA&PX 234. 


From a Borden record (RA&PX 90, p. 3), Mr. 
Havemeyer determined that the total cost of media 
advertising by Borden in the Chicago Metropolitan 


area in 1969 was $114,258. He then allocated 
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$8,192 of this to Lake County, Indiana, which 
includes Gary and Hammond, on the basis of the 
ratio of that county's population to the total 
population in the Chicago Metropolitan area 
(Havemeyer Tr. 8853-55). This yearly figure was, 
in turn, divided by 12 to give a monthly average 
figure of $683. To this amount, Mr. Havemeyer 
added, on the basis of his general experience 
(Havemeyer Tr. 8861-62), 19% of the monthly media 
advertising expenses or $130 for estimated produc- 
tion expenses incurred by Borden in preparing its 
materials for display through the advertising 
medium (Havemeyer Tr. 8855-56, 8859; RA&PX 234, 
p- 88). An additional $9 per month was added to 


the advertising expense to represent directory 


and miscellaneous advertising expenditures per 


the Borden accounting records (Havemeyer Tr. 


8859-60). 


Having determined the advertising expense applicable 
to the Gary-Hammond area of $822, Mr. Havemeyer then 
divided this by the advertising sensitive points in 
that area to arrive at a cost per point of $.001407 


(RA&PX 234, p. 88). 
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926. Mr. Havemeyer determined the advertising sensitive 
points by subtracting the sales to A&P and to canteens 
from the total sales, both wholesale and retail, on 
the Hammond routes (Havemeyer Tr. 8860). The private 
label points to A&P were properly excluded because 
Borden advertising does not promote sales of a 
product identified with the A&P label. Canteen 
points are subtracted because these sales are not 
influenced by advertising. Once the vending arrange- 
ment has been made and the Borden label products are 
put in the vending machines at the location of the 
canteen, the people at the location of that canteen 
buy what is in that vending machine, or they do 
without (Havemeyer Tr. 8864). Only milk and dairy 
products sold in regular grocery stores are advertising 
sensitive. Whereas a worker at a location at which a 
machine is located is extremely unlikely to go to 
some other location because he desires a particular 
brand of milk, the housewife can more readily go to the 
next block to buy another label product at a different 
store or, as is frequently the case, in the same store 
if the store carries two labels (Havemeyer Tr. 8864-65). 
Contrary to Complaint Counsel's speculations (C.Cc. Br. 


234), the sole evidence in the record concerning 
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advertising sensitivity demonstrates that only 
milk and dairy products sold in regular grocery 


stores are advertising sensitive. 


Complaint Counsel maintain that the allocation 

of the bulk of the advertising expense is improper 
because it was directed to the introduction of four 
new products into the Borden line, only one of which 
was involved in the Borden-A&P private label agree- 
ment (C.C. Br. 229-31). As Mr. Havemeyer explained, 
however, it would not be appropriate to charge the 
advertising costs to just those four items because 


the advertising was in the nature of institutional 


advertising directed toward the promotion of the 


sale of Borden's entire line of Borden lakel products 
(Havemeyer Tr. 9638-46). In support of his analysis, 
Mr. Havemeyer presented an exhibit, RA&PX 244, which 
illustrates the effect of charging the entire cost 

of the media advertising to the specified products 
rather than allocating it to the entire Borden product 
line (Havemeyer Tr. 9641-42). This exhibit demonstrates 


just how absurd Complaint Courjsel's present argument 


is. 
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928. RASPX 244 sets out in Column >A the total amount 
spent by Borden in 1969 in advertising three of 
the four items -- there were no sales recordson the 


fourth item (Havemeyer Tr. 9642). In Column B he 


ee 


increased these expenditures by 19% to account for 


production expenses attendant on the preparation 


of the advertising. He allocated 7.17% of the 


expenses to the Gary-Hammond area of Indiana on 

the basis population (Havemeyer Tr. 9642-43). 

In Column F, Mr. Havemeyer has shown the estimated 
annual sales of these three products, base? on actual 
sales of these three products in the Chicago Metro- 
politan Region for the first ten months of 1969 
(Havemeyer Tr. 9643-44). Dividing the portion of 
the advertising expense for each of these products 
allocable to Hammond by the estimated annual sales 
of these products in that same area, he obtained an 
advertising expense per wnit (Havemeyer Tr. 9644). 
He then compared these expenditures with the net 
price charged to one of the allegedly injured 
customers in the Gary~-Hammond area and determined 
that advertising as a percentage of the net sales 


prices for each of these items was as follows: 
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Yoqurt = 20.36% 
Lite-Line Milk - 139.77% 
Dips - HGS. 906 (asvemeyer Tr. 9644-45; 
RA&PX 244) 
929. RA&PX 244 demonstrates just how ludicrous it is to 
argue that the advertising was incurred for these 
items only. We have already pointed out that Borden's 


average net profit on its sales was less than 4% 


(A&P Finding 600). At that rate, it would take Borden 41 
* years to simply recover its advertising expenditure 

; on dips, 35 years on lite-line milk, and a mere 4 

years on yogurt. Clearly, therefore, this advertising 
was directed to promotion of the Borden name in 

general. These particular products were merely the 
medium by which Borden chose to promote its name. 


Any other conclusion is absurd. 


Complaint Counsel also protest that there was no 


evidence demonstrating the existence of a production 


expense. They are wrong. Mr. Havemeyer testified 


that the addition of such an expense was required 


on the basis of his experience with costs of this 


sort (Havemeyer Tr. 8856, 8861-62). Mr. Havemeyer 


is well qualified and such evidence is quite probative. 
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. Complaint Counsel also argue that an: unspecified 
portion of Borden label advertising cost should 
be attributed to A&P because increased Borden sales 
means economies for everyone (C.C. BE. 232, 233). 
That argument is unmeritorious, as we have previously 


demonstrated (A&P Finding 753) » 


Borden Label Advertising Expense ~ Valparaiso 


The advertising expense per point charged to the 
Joseph Tittle store in Valparaiso was $.00542 
(RAGPX 234, p. 10; RA&PX 195, p. 10). The calcula- 
tion of this cost is set out on page 169: of RA&PX 


185 (Havemeyer Tr. 8866; see also RA&PX 234, p. 88)- 


Of the total media advertising expense of the 

$114,258 incurred by Borden in the 1969 Metropolitan 
Chicago area, $1,303 was assigned tc the Porter County 
area of Indiana in which Valparaiso is located on 

the basis. of the ratio of that county's population 

to the total population in the Chicago Metropolitan 
area. An average figure of $109 per month was 
determined to which were added production expenses 

of $21. $135 in directory and miscellaneous advertising 


expenses was also added per the Borden records (RA&PX 81). 
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The total advertising expense attributable tc 


dairy products was thus determined to be $265 for 
the month of October 1969. This amount was again 
divided by the advertising sensitive points -- in 
this case the total points sold through dairy 
brokers less the points sold in the A&P store in 
Valparaiso ~- to obtain an advertising cost per 
point of $.00542 (RA&PX 234, Pp. 88; Havemeyer Tr. 
8866-74). 


Complaint Counsel offer the same discredited 
objections to the allocation of Valparaiso 
advertising expenses as they put forward in 
opposition to the Hammond analysis. Their 
objections are without merit (AsP Findings 748- 


73558) « 


Borden Label Merchandising Expense - Hammond 


The Borden label merchandising expense for the 
Gary-Hammond, Indiana area was $.002045 per point 
(RAGPX 234, pp. 3-9; RA&PX 185, pp. 3-9). The 
calculation of this cost is shown on pages 125 and 
142 of RA&PX 185 (Havemeyer Tr. 8876; see also RA&PX 


234, pp. 78 and 81). No cost of merchandising 


erie ili eee mate 
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was charged to A&P because under the terms of 
the private label arrangement, A&P did not receive 


such services (CX 62Q). 


The merchandising expense incurred by Borden 

in serving its customers in Hammond in 1969 was 
obtained by Mr. Havemeyer from Borden accounting 
records which had been introduced in evidence as 
RA&PX 86 (Havemeyer Tr. 8876-77). RA&PX 86 is the 
Borden expense account for Hammond milk delivery. 
None of its sub-accounts expressly atates that it 
relates to merchandising activities. Mr. Havemeyer's 


expertise was required to identify such expenditures. 


The expenditures which he determined as being 


related to merchandising were entries in two sub-~ 
accounts identified as expenses incurred by Borden 
in connection with the repair and lease of cabinets 


for dairy products supplied by Borden to its customers 


(Havemeyer Tr. 8878). 


Again the main thrust of complainant's argument is a 
demand for a more precise classification of stores 

on the basis of the merchandising expenses each one 
received (CC Br. 237). No data was available at the 


time of the trial which would permit any such direct 
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allocation of merchandising expenses to individual 
customers and it is reasonable to allocate such expenses 
in proportion to the volume of business they were aimed 
at generating. Although Complaint Counsel contend 
that the identification of the "rent leased cab. and 
comp." as a merchandising expense was unjustified (c.c. 
Br. 236), it was made on the basis of Mr. Havemeyer's 
experience with expenses of this sort. Furthermore, 
there were other expenses normally associated with 


merchandising and support efforts which could have 


been included and were not. Mr. Havemeyer's analysis 


of the merchandising function did not include any 
expenses for such normal merchandising support efforts 
as furnishing merchandising materials, demonstrators 
or special displays. What is apparent is that A&P, 
according to its contract, received no merchandising 
Support. Other customers were entitled to such a 
service and expenses were generated. It's clearly 
appropriate for Mr. Havemever to charge the expense to 
Borden of supplying and maintaining equipment to those 
customers who are entitled to such service. Wallies 
Modell, Wilco and Tittle all received free equipment 
from Borden (Barnes Tr. 3910-12; Barney Tr. 3695; pp. 
3743-44; Gintert Tr. 2465-68, 2514-15, p. 44; Minard 


Tr. 3184-87). In addition, all of the allegedly injured 
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customers received demonstrators, promotional material, 
free samples and other merchandising support (Barnes Tr. 
3867, Minard Tr. 3209-09; Barney Tr. 3696, 3809-10; 


Gintert Tr. 2468, 2516; Kristof Tr. 2281, 2378, 243°). 


17. Borden Label Merchandising Expense — Valparaiso 


Mr. Havemeyer did not calculate any merchandising cost 
for the Joseph Tittle store in Valparaiso, although Tittle 


was entitled to such service from Borden. Indeed, the 


representative of Tittle, Mr. Minard, testified that the 


Tittle store in Valparaiso had received $25 for a demonstrator 
(Minard Tr. 3249-52; Havemeyer Tr. 8882). Under the terms 
of the private label arrangement, the A&P store in Valparaiso 


received no merchandising support. 
18. General Selling and Administrative Expense — Hammond 


Mr. Havemeyer determined that the general selling and 
administrative or overhead expense to be charged against 

all the Hammond customers, A&P and the complaint customers, 
was 5.33% of all other marketing costs (Havemeyer Tr. 8884). 
The determination of this percentage is set out on page 174 
of RAGPX 185 (Havemeyer Tr. 8884; see also RA&PX 234, 


p. 89). 
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In calculating the overhead expense to be allocated 
to the various customers Mr. Havemeyer first took 

all the direct expenses of the Borden Company for 
regular milk sales at Hammond for the year to October 
1969 from the Borden accounting records introduced 

as RA&PX 80. He added to this the media advertising 


and attendant production expenses and arrived at a 


total marketing expense, excluding overhead costs. 


From the same Borden document (RA&PX 80) he then 
obtained the district administrative and overhead 
expenses. He divided these by the other marketing 
expenses to arrive at the ratio of 5.33% (RA&PX 234, 


p. 89; RA&PX 185, p. 173; Havemeyer Tr. 8885-87). 


Complaint counsel's argument that overhead expense is 
related to more than these several branch functions 
and consequently must be excluded from the study 

is unsound. Some general selling and administrative 
costs must be allocated to each customer, and Mr. 
Havemeyer simply follows the universally accepted 
method of allocating such costs in his analysis 


(See A&P Finding 778). 


Complaint Counsel argue that Mr. Havemeyer had no 
knowledge of what activities or operations went on 


at the Central office (CC. Br. 242). While it may 
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be true that he had no personal knowledge of those 


particular activities, this does not in any way 


detract from his methodology because Mr. Havemeyer 


had an informed basis to make this assessment due to 


his expertise and familiarity with the dairy industry. 


Moreover, Complaint Counsel claim that Mr. Havemeyer's 
allocations both here in the Hammond analysis and in 
the Valparaiso analysis below produce "ridiculous 
results." (CC Br. 242) They offer no evidence, however, 
to support their contention that the allocation of 
Central office expense of $212.23 to Burger for a month 
is improper. That allocation was based on methods 
which both Mr. Havemeyer and Mr. Lemberg (A&P Finding 
778) regard as sound. Burger's was a substantial ac- 
count and there is no basis on which to conclude that 
the various support and supervisory services rendered 
by the Central office for this account did not result 
in the incurring of such a cost. 


19. General Selling and Administrative 
Expense - Valparaiso 


Mr. Havemeyer determined that the overhead expenses 
in Valparaiso was 8.92% of the other marketing expense 


(Havemeyer Tr. 8889) The calculation of this ratio is 
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set out on page 177 of RA&PX 185 (see also RA&PX 234, 


ps 91). This expense was calculated in the identical 


manner as for Gary - Hammond except that the data was 


derived from the Borden record for milk distributors 
(RA&PX 81; Havemeyer Tr. 8890-93; RA&PX 234, p. 91; 


RA&PX 185, p. 177). 


20- Conclusion 


The results of Mr. Havemeyer's study are set out 
below. The physical delivery costs for A&P and all 
the allegecly injured customers are those developed 


in these find‘ngs. 
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CONUALESON OF DIFFERENCE IN MARKETING CUST PER POINT 
Ciclo BY BORDEN AND DIFFERENCE IN WOT: PRICES PER POINT 
CHARGE BY BOBDEN 

A&P PPIVATE LABEL VS BURGER'S FOOD MARKET, HAMMOLD 
HWAMMO'N) BRANCH - OCTOBER 1969 


A & P BURGER'S FOOD MARKET 
MARKETING COST ELEMENTS PRIVATE LABEL EQ PVT LABEL 
TRUCK LOADING: -001515 -991598 (A&P Finding 
PHYSICAL DELIVERY: -024984 . -020341 (A&P Finding 
BRANCH CLERICAL COST: - 002260 -000899 (A&P Finding 
PRONUCT WASTE: -000000 -002575 {A&P Finding 
BRANCH SELLING EXPENSE: -000090 -023035 (A&P Finding 
AVERAGE CREDIT LOSS PER POINT: -900909 -906598 (A&P Finding 
BORDEN LABEL EDVERTISING EXPENSE: -090000 -901401 (A&P Finding 


BORDEN LABEL MEXCHANDISING EXPENSE: -000000 -902045 (A&P Finding 
SUB TOTAL: -028759 -058402 


GENERAL SELLING AND ADMINISTRATIVE 
EXPENSE AT 5.336678: -091535 -003117 Finding 


TOTAL MARKETING COST: -930294 -961519 
MARKETING COST PER POINT IN EXCESS 


OF COST TO SERVE A&P: -031225 


NET PRICE PER POINT: -195224 -225955 (RAGPX 234, p. 3) 


PERCENT DISC. TO EQUAL A&P PRICE: 12.728 (RA&PX 234, p. 3) 


PRICE PER POINT ABOVE A&P PRICE: .923741 (RAGPX 234, vo. 3) 


NET DIFFERENCE IN PRICE LESS NET 
DIFFERENCE IN MARKETING COST: -092484 


NET DISCRIMINATION IN FAVOR OF: -902484 
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COMPARISUN OF OLFFERENCE IN MARKETING COST PéR POINT 
INCURKCD BY BORDEW AND DIFFERENCE IW NET PRICES PER POINT 
CHARGED BY BORDEN 
A & @ PRIVATE LABEL VS MODEL FOOD CENTER, HAMMOND 
HAiMMUHU BRANCH - OCTOBER 1969 


A&P MUDEL FOOD CENTER 
MARKETING COST ELEMENTS PRIVATE LABEL EQ PVT LABEL 


TRUCK LOADING: -001515 «001522 — 


PHYSICAL DELIVERY: -024984 -044296 wend Finding 


BRANCH CLERICAL COST: - 002260 - 004767 (ASP Finding 


PRUDUCT WASTE: ", 000000 002575 en" Finding 


BRANCH SELLING EXPENSE: - 000000 023035 a 

AVERAGE CREDIT LOSS PER POINTs# 2000000 - 006598 “a 

BORDEN LABEL ADVERTISING EXPENSE: + 000 000 -001401 — 
923 


BORDEN LABEL MERCHANDISING EXPENSEt « 000000 « 002045 0 


SUB TOTAL: 0028759 086239 


GENERAL SELLING AND ADMINISTRATIVE : 
EXPENSE AT 5. 33667%8 001535 004602 — 


TOTAL MARKETING COST: 030294 "090841 
2 wu: 


MARKETING COST PER POINT IN EXCESS ; 
OF COST TU SERVE A&P? ' 060547 


NET PRICE PER PUINT# 195224 228077 gr 234, 
P- 


PERCENT DISC. TO EQUAL A&P PRICE: ’ "14.39% gas 234, 


PRICE PER POINT ABOVE A&P PRICE: "032820 aps 234, 


NET DIFFERENCE [Ul PRICE LESS NET 
DIFFERENCE IN MARKETING CUST® : ' 0027727 


HET DISCRIMINATION IN FAVOR OF: | 027727 
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VAP LSE OF DIFFERENCE Ti SARKETING COST PER PUINT 
Sane BY BURL AND DIFFERBICE IM NET rpRICLS PER POINT 
Mosry BY BORDEN 
* PRIVATE LABEL VS WALLIES MARKET, HAMMOND 
i BRANCH - OCTOBER 1469 


A&P WALLIES iSARKET 
ARC TL AG COST ELEMENTS PRIVATE LABEL i:9 PVT LABEL 
rRUS% LOADING: 001515 001522 Finding 813) 
PHYSICAL DELIVERY ; 024984 043662 Finding 858) 
b2AiCH CLERICAL COST . 002260 004370 Finding 884) 
PRGIUCT WASTES . 000000 . 002575 Finding 886) 
BRANCH SELLING EXPENSE: . 000000 023035 Finding 896) 
AVERAGE CREDIT LOSS PER POINT® . 000000 . 006593 (ASP Finding 915) 
ULE.) LABEL ADVERTISING EXPENSE: . 000009 001401 Finding 923) 
BURDEN LABEL MERCHANDISING EXPENSE? - 000000 - 002045 Finding 935) 


SU3 TOTAL: 028759 -085208 


, 


GEWERAL SELLING AND ADMIIISTQATIVE 
EXPENSE AT 5.336467%8 001535 004547 Finding 939) 


TOTAL MARKETING COST# 030294 089755 


MARXe TING COST PER POINT IN EXCESS 
Or COST TO SERVE A&P 059461 


NET PRICE PER POINTs * 195224 *231515 (RASPX 234, p. 8) 
PeRCeuT DISC. TO EQUAL A&P PRICEs 15.09%  (RASPX 234, p. 8) 


PRICE PER POINT ABOVE A&P PRICES - 034936 (RASPX 234, p. 8) 


HiT ULPPEREIICE [HN PRICE LESS NET 
DIFFERE We TN AARKETL.IG COSTs - 024535 


eT DISCRIMINATION Id FAVOR UFs « 024525 
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COMPARISUU OF DIFFERENCE IN MARKETING COST PER PUINT 
TiCURRED BY BURDE:! ANID DIFFERENCE It) NET PRICES PER POINT 
CHARGED BY BORDEN 

A & P PRIVATE LABEL VS WILCO Fou CENTER, GARY 

HAMMOND BRANCH = UCTULER 1¥69 


A&P. MILCO FOOD CENTER 

MARKETING COST ELEMENTS PRIVATE LABEL EO PVT LABSL 

TRUCK LUAVING? -001515 -OOISI6(A&P Finding 813) 
PHYSICAL DELIVERY: . 024984 - 016488(agP Finding 858) 
BRANCii CLERICAL CUST: + 002260 - 000972 (A&P Finding 884) 
PRODUCT WASTE! : + 000000 -OOOO00(A&P Finding 886) 
BRANCH SELLING EXPENSE: + 000000 -023035(A&P Finding 896) 
AVERAGE CREDIT LOSS PER PUINT: + 000000 . 006598 (A&P Finding 915) 
BORDEN LABEL ADVERTISING EXPENSE: - 000000 -001401 (A&P Finding 923) 


BORDEN LABEL WERCHANDISING EXPENSE: «000000 -002045(A&gp Pinding 935) 


SUB TOTAL: - 028759 - 052055 


GENERAL SELLING AND ADMINISTRATIVE 
EXPENSE AT 5. 336678 + 001535 ° 002778 


TOTAL MARKETING COST? «030294 ° 054833 


es 


MARKETING COST PER POINT IN EXCESS , 
OF CUST TU SERVE A&Ps «024539 


NET PRICE PER PUINTs © 195224 - 209353 (RA&PX 234, p.9) 
PERCENT DISC. TO EQUAL A&P PRICE: : 6.94% (RA&PX 234, p.9) 


PRICE PER POINT ABUVE A&P PRICEs © 014529 (RA&PX 234, p.9) 


HEY DIFFEREHCE Iti PRICE LESS NEY 
DIFFERENCE IN MARKETING CUST: ‘ - .010010 


NeT OISCRIMINATIUN IN FAVOR OFs - «010010 
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COMPARISON OF DIFFERENCE IN MARKETING COST PER POINT 
INCULEED BY BORDEN AND DIFFERENCE IN NOT PRICES PER POINT 
CHAPGED BY BORDEN 
A&P PPLIVATE LABEL VS JOSEPH TITTLE & SONS, WIGILAUD HAMMOND 
HAM:OND BRANCH ~ OCTOBER 1969 


A&P JOSEPH TITTLE & SONS 

MARKETING COST ELEMENTS PRIVATE LABEL EQ PVT LABEL 

TRUCK LOADING: 901515 -001535 (A&P Finding $13) 
PHYSICAL DELIVERY: 024984 _ -944556 (A&P Finding 858) 
BRANCH CLERICAL COST: | -902260 -003999 (A&P Finding 964) 
PRONUCT WASTE: -000000 -902575 (A&P Finding 886) 
BRANCH SELLING EXPENSE: -000000 -023035 (A&P Finding 396) 
AVERAGE CREDIT LOSS PER POINT: -000000 -006598 (A&P Finéing 915) 
BORDEN LABEL EDVERTISING EXPENSE: _ -000000 -091401 (A&P Finding 923) 


BORDEN LABEL MERCHANDISING EXPENSE: -009000 -002045 (A&P Finding 935) 
SUB TOTAL: 028759 085735 


GENERAL SELLING AND ADMINISTRATIVE 
EXPENSE AT 5.336678! -901535 004575 Finding 939) 


TOTAL MARKETING COST: -03029¢ 090320 


MARKETING COST PER POINT IN EXCESS 060016 
OF COST TO SERVE A&P: i 


NET PRICE PER POINT: -195224 -214457 (RASPX 234, p. 5) 


PERCENT DISC. TO EQUAL A&P PRICE: 5.30% (RAGPX 234, p. 5) 
PRICE PER POINT ABOVE A&P PRICE: -011366 (RAGPX 234, p. 5) 


NET DIPFERENCE IN PRICE LESS NET 
DIF FLCRENCE IN MARKETING COST: -949650 


NET DISCRIMINATION IN FAVOR OF: -948650 


A&P PROPOSED FINDINGS OF FACT 
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COMPARISON OF DIFFERENCE IN MARKETING COS? PER POINT 
INCURRED 3Y BORDZN AND DIFFERENCE IN NET PRICES PER POINT 
CHARGED BY BORDEN 

A&P PRIVATE LABEL VS JOSEP! TITTLE & SONS, LAKE ST. HAMMOND 
HAMMOND BRANCH - OCTOBER 1969 a 


AGP JOSEPH TITTLE & SONS 
MARKETING COST ELEMENTS - PRIVATE LABEL EQ PVT LABEL 
TRUCK LOADING: - ,001515 -901531 (A&P Finding 
PHYSICAL DELIVERY: .024984 | .037013 (A&P Finding 
BRANCH CLERICAL COST: .002260 .002502 (A&P Finding 
PRODUCT WASTE: .000009 .002575 (A&P Finding 
BRANCH SELLING EXPENSE: -000000 023035 (A&P Finding 
AVERAGE CREDIT LOSS PER POINT: — ,000000 .006598 (A&P Finding 
BORDEN LABEL EDVERTISING EXPENSE: .000000 .001401 (A&P Finding 
BORDEN LABEL MERCHANDISING EXPENSE: -000000 -002045 (A&P Finding 


SUB TOTAL: .028759 -076700 


GENERAL ‘SELLING AND ADMINISTRATIVE 
EXPENSE AT 5.33667%: 001535 -004093 Finding 939) 


TOTAL MARKETING COST: 030294 -080793 
MARKETING COST PER POINT IN EXCESS 


OF COST TO SERVE A&P: -050499 
NET PRICE PER POINT: -195224 -213263 (RAGPX 234, p. 6} 


PERCENT DISC. TO EQUAL A&P PRICE: ee _5.5% (RAGPX 234, p. 6) 


PRICE PER POINT ABOVE A&P PRICE: | -011836 (RA&PS 234, p. 6) 


NET DIFFERENCE IN PRICE LESS NET 
DIFFERENCE IN MARKETING COST: 038663 


NET DISCRIMINATION IN FAVOR OP: 2038663 
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COMPARISON OF DIFFERENCE IN MARKETING COST PER POINT 


INCURRED BY BORDEN AND DIFFERENCE IN NET PRICES PER POINT 
CHARGED BY BORDEN 


A&P PRIVATE LABEL VS JOSEPH TITTLE & SONS, VILLAGE COURT GARY 
HAMMOND BRANCH - OCTOBER 1969 


A&P JUSEPA TITTLE & SONS 
“AMKCT 05 COST ELEMENTS PRIVATE LABEL EQ PVT LABEL 

TRUCK LOADING? .001515 -001535(AsP Finding 
PHYSICAL DELIVERY: 024984 .032876(agp Finding 
BRANCH CLERICAL COST# -.002260 .001792(A&P Finding 
PRODUCT iiASTES .009000 .002575(A&P Finding 
BRAWCH SELLING EXPEWSEs ) . 000000 -023035(A6P Finding 
AVERAGE CREDIT LUSS PER POINTs . 000000 .006598(AGP Finding 
BORDE.. LABEL ADVERTISING EXPENSE: . W00000 .O01401(AGP Finding 
BORD LABEL MERCHANDISING EXPENSE? . 000000 ~002045(AGP Finding 


SUB TOTAL: - 028759 - 970857 


’ 


GenERAL SELLING AND ADMINISTRATIVE ' 
EXPENSE AT 5. 33667%3 e 001535 -O03781(AGP Finding 


TOTAL MARKETING COST: . 030294 . 074638 


MARKETING COST PER POINT IN EXCESS me ol 
OF COST TO SERVE A&Pt , 044344 


HET PRICE PER POLWTs - 195224 - 214422 (RAGPX 234, p. 7) 
PERCE..T DISC. TO EQUAL A&P PRICE: 4.62% (RAGPX 234, p. 7) 


PRICE PER POLI!T AGOVE A&P PRICE: ! . OO99DE(RAGPX 234, p. 7) 


fed iabeReice Tl PRICE Less eT 
WIPFERGICE I MARKETING Costs . 034438 


iff viSCREMIUATION I FAVOR UF: | . 034438 
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COMPARISON OF DIFFERENCE IN MARKETING COST PER POINT 
INCURRED BY BORDEN AND DIFFERENCE IN NET PRICES PER POINT 
CHARGED BY BORDEN 
A&P PRIVATE LABEL VS JOSEPH TITTLE & SONS, VALPARAISO 
VALPARAISO - OCTOBER 1969 


C206 a5 


A & P JOSEPH TITTLE & SONS 


MARKETING COST ELEMENTS PRIVATE LABEL EQ PVT LABEL 


TRUCK LOADING: 

PHYSICAL DELIVERY: 

BRANCH CLERICAL COST: 

PRODUCT WASTE: 

BRANCH SELLING EXPENSE: 

AVERAGE CREDIT LOSS PER POINT: 
BORDEN LABEL EDVERTISING EXPENSE: 


BORDEN LABEL MERCHANDISING EXPENSE: 


SUB TOTAL: 


GENERAL SELLING AND ADMINISTRATIVE 
EXPENSE AT 8.933628: 


TOTAL MARKETING COST: 
MARKETING COST PER POINT IN EXCESS 
OF COST TO SERVE A&P: 


NET PRICE PER POINT: 


PERCENT DISC. TO EQUAL A&P PRICE: 


PRICE PER POINT ABOVE A&P PRICE: 


NET DIFFERENCE IN PRICE LESS NET 
DIFFERENCE IN MARKETING COST: 


NET DISCRIMINATION IN FAVOR OF: 


Note: All entries are taken directly 


-905000 
-616800 
-004500 
-000000 
-000000 
- 000000 


-000000 
-090000 


- 026300 


-002350 


-028650 


'.187000 


RA&PX 234, 


-005000 
-016800 
-004500 
-000000 
-009400 
-008059 
-000542 
-000000 


-044301 


-003953 


-048259 


-019609 


- 207900 


4.64% 


-009647 


- 009963 


-009963 


p. 10. 
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The results of the comparisons of A&P's prices and 
costs with those for the four Tittle stores are summarized 


in the following table. It can be seen that there is a 


substantial over-justification of Borden's prices to A&P 


compared with its prices to the four Tittle stores. 


SUMMARY, JOSEPH TITTLE & SONS 
EXTENT OF OVER-JUSTIT iCATION oF DIFFERENCE IN PRICE 
LABEL BY REASONS OF HIGHER 


OVER~ Le 
JUSTIFICATION EQUIV. PVT. ACTUAL AMOUNT 
LABEL POINTS TOTAL PRICE OF OVER- 
2 WKS. END, JUSTIFICATION 


" LOCATION 10/18/69 (2) A XB ; 
Highland, Hammond 048650 (1) 5,378 $1,353.35 $ 261.64 
Lake 6t., Hammend -038663 (1) ys i99 $1,535.28 | $ 278.33 


tS 


Village Ct., Gary °034438 (1) ~ 10,050 $2,184, 94: $ 346.16 


Valparaiso -009963 (2) 23,589 4 32 $__235.02 


4 Store Total °024258 (3) 46,216 $9,576.89 $1,121.09 


e 
2 
fy 
i 
o 
2] 
Oo 
a 
Gal 
Q 
a 
fed 
fy 
Qa 
fg 
9 
S 
m% 
Gs 
bey 
@ 
*G 


(1) From Summary of Cost Discrimination attached, using predictor formula for Gelivery t 
(2) From RA&PX 234, p. 2 


(3) Obtained by dividing column p Total by Column B Total 


A 

OVER~ 
JUSTIFICATION 

PER 
EQUIV. PVT. 


LABEL pt, 


-048650 (1) 


-038663 (1) 


SUMMARY, JOS 
EXTENT OF OVER-JUSTIT i 


B 


EQUIV. PVT. 
LABEL POINTS 
2 WKS. END 


11/18/69 (2) 


5,378 


y7ei99 


i 


SPH TITTLE & SONS 


c D 


AMOUNT 
OP OVER- 
JUSTIFICATION 


A XB 5: 


$ 261.64 


ACTUAL 
TOTAL PRICE 
2 WKS. END. 


10/18/69 (2) 


$1,153.35 


$1,535.28 | $ 278.33 


£ 


% OF 
OVER- 
JUSTIFICATION 


D/C 


22.69% 


18.13% 


‘ 


10,050 $2,154.94: $ 346.10 


$4,733.32 $235.02 


$9,576.89 $1,121.09 


+934438 (1) 16.06% 


-009963 (2) 4.97% 


-024258 (3) 11.71% 


Cost Discrimination attached, using predictor formula for delivery time standards 
Pp. 2 . 
iding Column D Total by Column B Total 
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In each of the comparisons set out above, the lower 
price charged to A&P is more than justified by the 
lower cost incurred by Borden in serving A&P. In 
every case, there is a net discrimination in favor 
of the allegedly injured customer. The amount of 
that discrimination and of the over~-justification 


of the prices paid by A&P is as follows: 


Customer Over-Justification 


BURGER'S FOOD MARKET -002484 
HAMMOND 


MODEL FOOD CENTER 027727 


HAMMOND 


WALLIES FOOD CENTER -024525 
HAMMOND 


WILCO FOOD CENTER -910010 
GARY 


JOSEPH TITTLE & SONS -048650 
HIGHLAND HAMMOND 


JOSEPH TITTLE & SONS -038663 
LAKE ST. HAMMOND 


JOSEPH TITTLE & SONS -934438 
VILLAGE COURT GARY 


JOSEPH TITTLE & SONS -909963 
VALPARAISO 
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If the difference between Borden's costs of making 
Gelivery to A&P and each of the allegedly injured 
customers is subtracted from the over-justification 
set out in A&P Pinding 947 above, it will be seen 
that Borden's prices to A&P will still remain cost- 
justified in every instance. Thus, even if the 
physical delivery costs determined in these findings 
are not considered, A&P has established its defense 
of cost-justification against all of the allegedly 


injured Indiana customers of Borden. 


Concluding Arguments 


Valparaiso Not Served From Hammond Argument 


Complaint Counsel protest that Valparaiso may not have 
been served by Borden out of its Hammond branch (C.C. 

Br. 243-246). They, therefore, object to Mr. Havemeyer's 
using Hammond records foy his calculation of Borden's 


costs of serving the A&P and Tittle store in Valparaiso. 


A&P PROPOSED FINDINGS OF FACT 


Apparently, if Complaint Counsel are correct, the price 


comparison between the A&P and Tittle stores in 
Valparaiso is a completely random comparison. It is 
an isolated situation and has little or no bearing on 
the issues in this case. We doubt that even Complaint 
Counsel would claim that they had made out a charge 

of price discrimination. under the Robinson-Patman Act 
on the basis of a single showing of a price differen- 
tial between A&P and one of Borden's other customers. 
At the most, they would have shown a price discrimina- 
tion in Valparaiso, Indiana, but without any showing, 
on their part, that Borden's costs in that city were 
typical of the average costs estimated by Mr. Malone 
on CX 54B and CX 87A-B, assuming for the purposes of 
argument, the propriety of their relying on such 
average costs as representative of conditions every- 


where. 


Moreover, there is no reason to believe that the 
results of Mr. Havemeyer's Valparaiso analysis would 
be significantly affected by the happenstance that 

the independent vendor, Mr. Marquardt, who served both 
the A&P and Tittle stores in Valparaiso, operated out 


of the Warsaw or South Bend Branches of Borden as 
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opposed to its Hammond Branch. How can Complaint 
Counsel be heard to protest Mr. Havemeyer's use of 
regional Hammond data as applicable to all branches 
in that region when Complaint Counsel have themselves 
relied on regional data for Chicago-Calumet (see 
title to CX 54B) and Metropolitan Chicago (see title 
to CX 87A). If Valparaiso is not served by a branch 
in Chicago-Calumet or Metropolitan Chicago, then the 
cost data on CX 54B and CX87A-B, in addition to their 
other defects, have no relation to Valparaiso and 
Complaint Counsel's price discrimination in that town 


is meaningless. 


Even if it were established, however, that the Valparaiso 
stores were served out of some branch outside of 

the Chicago-Calumet area, and leaving aside the ques- 
tion of Complaint Counsel's burden of proving Borden's 
costs of operating in Valparaiso, it would not follow 
that Mr. Havemeyer could not apply Hammond Branch costs 
for vendors to his analysis in Valparaiso. It would 

be beyond the most stringent standards to require A&P 

to undertake yet another study of another of Borden's 
branches for the purpose of developing the costs for 


this single price comparison of one A&P store and one 


A&P PROPOSED FINDINGS OF FACT 


allegedly injured customer in Valparaiso. At the time 
of Mr. Havemeyer's testimony, the cost incurred by 

A&P in completing the three studies presented at the 
trial was $125,000, and had consumed in excess of 5,000 
hours (Havemeyer Tr. 9144). To demand yet another 
study for the purpose of a single comparison would be 
completely unreasonable and in complete disregard for 


the teachings of the cases. 


Complaint Counsel's Attempted Reductio Ad Absurdum 


Complaint Counsel have liberally sprinkled throughout 
their brief comments on what they characterize as 
absurd results from the application of Mr. Havemeyer's 
per point cost calculations to the point volumes of 
the allegedly injured customers. They offer no proof - 
merely their own assertion - that the total cost 
figure calculated for the customers must be too much. 
These calculations of absolute figures by Complaint 
Counsel prove nothing. Is $146 too much to charge 

the Tittle store for product waste (CC. Br. 203)? Is 
$286 too much to charge Wallies for sales expense 

(CC. Br. 219). Is $109 too great a merchandising 

cost to be allocated to Burger's (CC. Br. 238)? 

Is $212 too much central office expenditure to be 
charged to Burger (CC. Br. 292)? Is $337 too much 


to charge A&P for this same function? [243,531 points 
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x $.001385 (RAsPx 234, p. 3). These figures cannot 


be shown to be erroneous without proof. The proper 
question to ask is did Mr. Havemeyer's studies follow 
generally accepted principles of allocation in the 
context of the records available to him. we Submit that 


they did, and, consequently, his studies and their 


conclusions are valid. 


Cost studies, when they are carefully conducted, 
frequently demonstrate that costs were unwisely 

or unprofitably incurred. Indeed, one of the 

principal uses of such studies in industry is to reveal 
such situations. Perhaps Borden operated uneconomically 
or inefficiently in providing selling services to its 
full service customers. Perhaps the money it devoted 

to merchandising or credit and collection activities 
was not well spent. It is nevertheless necessary in 

a Robinson-Patman cost justification situation to 
attempt to assign to each customer the costs for which 
he was responsible. That cannot be accomplished by the 
application of Complaint Counsel's judgment, or 
speculation, as to what they think was an appropriate 
cost to incur for a particular customer in performing 

a particular function. It can only be accomplished by a 
detailed analysis by a person expert in cost accounting 
in the industry and with the use of the best available 


records. The Case and Company study was such an analysis. 


A&P PROPOSED FINDINGS OF FACT 


3. The Equal Availability Argument 


Complaint Counsel seem to argue that, even if Borden's 
prices to A&P were cost justified, A&P does not have a 
defense unless it can also show that those prices were 
offered on some kind of proportional basis to others 


(C.C. Be. 114-16, 172, 172A, 191, 192, 297-300). 


This effort to read the "proportionally equal" 
requirement of §§2(d) and (e) into §2(a) must fail. 
Although the term "proportionally equal" is used in 
§§2(d) and (e), the term is significantly absent from 
§2(a), thereby indicating that Congress intended to 
distinguish between §2(a) on the one hand, and §§2(d) 
and (e) on the other. Rowe states with reference to 
§§2(d) and 2(e): "The legislative history contemplates 
that promotional and no other arrangements were to iz 
governed by the legal criteria of these provisions." 


F. Rowe, supra, §13.2 at 370 [emphasis supplied]. 


Rowe emphasizes that Congress intended that promotional 
activities be given special treatment in §§2(d) and 2(e). 
Contrasting these sections once more with §2(a), he 
concluded: "On the other hand, a seller's terms of 

sale or concessions not in respect of actual or purported 
promotional activities were to be measured by the legal 


provisions governing direct or indirect discriminations 
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in price." §13.2 at 372 [emphasis in original]. it is 
therefore irrelevant whether or not Borden offered 
proportionally equal services or terms of sale to other 
customers. The sole inquiry is whether any price 


differential between A&P and other customers are 


justified by a difference in the cost of serving 


them. 


Moreover, as has been pointed out above (Vol. 1, pp. 
342-50), there was no showing that A&P knew on what 
terms or at which prices Borden was selling to others, 


or what services it offered them. 


Conclusion 


Mr. Havemeyer's studies on Borden's anticipated profit on 
the private label bid and on the comparison of Borden 
prices and costs of serving A&P and the allegedly injured 
customers on the O'Hare and Hammond routes are soundly 
conceived and reliable, and should be adopted. They 
demonstrate, that Borden's prices to A&P are cost 
justified, and that Count II of the Complaint should 

be dismissed. 
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Joseph F. Malono, boing duly sworn, on oath disposes ond 
anys: co 
First: , that a study was made of the precessing plants 
operations carricod on at 1540 8. 108th St., Milwaukee, Wisconsin 
covering the week ended May 2, 1964. This study consisted of the 
preparation of a daily time record covering each person employcd in 
the fluid milk processing plant, which time record disclosed the 
time utilized daily for each particular function and type of work 
performed. These time records were tabulated and form a major’ 
part of the processing cost data hereinafter described. ‘ 


Second: that a study was made of nine (9) drop delivery 


’ poutes, 6 of which operated from the Milwaukee wholesale branch 


located at 1540 S. 108th St., Milwaukee, Wisconsin and three (3) of 
which operated from the Madison branch located at 621 W. Washington 
St., Madison, Wisconsin, which study covered Grop deliver operations 


' for the week ended August 22, 1964. This study consisted of each 


route being timed by a competent non-company employee, employed by 


| Messrs. Haskins & Sells... Esch time study man accompanied each 


route daily for a period of one (1) week and made a record of the 
time required to perform each of the delivery functions by the route 


' Gelivery man as well as data showing the volume delivered :and the 


., Value of sales. 


: % i wei 
These two time and motion studies together with various : 


‘analyses and studies made of other operating functions and expenses 
-' form the basis of data herewith presented to support. the validity 
“Of the Drop Delivery Seliing Price Schedule introduced by Borden | 


. Under date of August 3, 1964, to wit: ee 


‘MATERIAL ‘AND! MANUFACTURING ‘COSTS3071'3.: 


(a) Raw Products and Ingredients Used 


The utilization and pricing of all raw milk purchased by 


Borden for its fluid milk processing plants located at Milwaukee, 


MaGison, and le Crosse, Wisconsin is basically regulated by Federal 
Order No. 39, regulating the handling of milk in the Milwaukee, 


, Wisconsin Marketing Area and Federal Order No. 51, regulating the 


handling of milk ‘n the Madison, Wisconsin Marketing Area which area 
includes La Crosse, Wisconsin. Both of these Orders are so celled 
two class Orders; Class I Milk representing the utilization of milk 
for fluid milk and fluid cream purposes and Class II Milk represent - 
ing the utilization of milk for manufacturing purposes. Thesc 
Federal Orders differ as to the pooling of producer milk for preducer 
price purposes, in that tho Milwaukeo Federal Order No. 39 is an 
individual handler type of pool while the Madison Federal Ord<; io. 31 
is a market wide type of pool. 


The prices announced by the Market Administrator fo° Class 2 
milk tooting, 3.5% B. F. per hundred weights of milk of $3.96 for 
Milwaukey and $3.96 for Madison aro minimum prices. 

es 
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io colLablows previously carried on with producor oryuiliae 
tlo..s established murkel premiums over tho Foderal Order announced 
prices which rosultcd in tho ostabliuhed per hundred woight price 
for 3.5% bulterfat Clasa I milk of $4.20 for Milwaukou and Madison 
und ‘4y.12 for La Crouso. Some fluid milk sold in areas outside 
tho “super pool" yreas is paid for at tho Market Administrators 
ann anced prices. 


During August 1964 Borden's Wisconsin Rogion purchased a 
tot: | of 19,049,386 pounds of Class I raw milk testing 3.455003% B. F. 
at a total procurement cost of $782,224.31, at an average cost of 
$4.106296 per hundred weight of fluid milk. 


During August 1964 the average woighted butterfat test of 
all homogenized fluid milk processed by Borden's Wisconsin Region 
averaged 3.4069% B. FY. The average butterfat tests of the other 
fluid milk products produced was as follows: 


Average 
|‘ Butterfat 
2 oduct — 
‘OS ore 2 
Sicim mI... ce cccccctcccres . 5874S 
Half and half...........+6. 12.4667% 
a ee 
Whipping cream............. 32.8368% 
Cereal special........:s... 7.392% 
Buttermilk. ...ccccscrvscces 1.44908 
Chocolate drink...........+ 315%" 
Chocolate milk......c.weees 
Soyr’ cream and dips........» 


Unit costs for each product produced were dsveloped based 
on the foregeing butterfat tests in accordance with the procedure 
established in the Federal Marketing Orders which recognizes separate 
values for butterfat and solids not fat. In accordance therewith 
4t was determined that Class I fluid ilk testing 3.4069% B. F. had 
an average cost of $4.072626 per hundred weight, of which $2. 36483 
represented butterfat values and $1.74730 represented a hundred 
weight solids not fats value. : re 


These values vere then applied to each product based on 
the butterfat and skim content in accordance with the butterfat 
tests indicated above. To this figure @ 66/100 of 1% shrinkage 
factor representing the shrink experience for the calendar year. 1963 
was added. . ‘ : 


The cost of ingredients used such as Vitamin D c.centrate, 
additional milk solids for prot;t fortification, sweeteners, 
chocolate, cultures, etc. was developed based on product formulae 
and cost records showing the purchased cost of such ingredients and 
such additsonal costs were added to the raw product. costs. 


The resulting information representing the per unit cost 
of raw products and lugrodients is shown on Exhibit IYI. 


{v) Container Costs 


This cost was developed from Company purchase records 
which disclosed the por unlit cost of auch container uscd. Some of 
the products produccd such as Class Gallon Jugs used returnable 
contalners and the shipping, cases used in connection with all product 
items aro oll reusable casos. In those cases where a reusable 
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combate Mave coed, Uh cont them coat was Daned on Ce; rity ed 
*pocorda the. Sig, Conbabuee teippace which Lorucd the basis lo duter- 

mino rousal.. container costs. 


Containér costa represent and include Purpak paper 
containor: !n all sizos, glass bottles in gallon and half gallon 
sizos, cottage cheeso cartons, glass bottle caps, and wood ani wire 
shipping casos. ‘ ; 


The resulting information representing the per unit cost 
of containers is ‘shown on Exhibit III. : 


(c) Production Costs 


: This area of cost involves all of the processes required 
from the receiving of raw milk to the laying down of the finisned 
products in the cold storage roca or is loaded directly into 

trucks and vans. These processes are many and varied, performed 
by manpower and automated equiprent wich productive output covering 
the half gallon paper filler line geared to 75 half gallons per 
minute. The various processes include the cooting, homogenization, 
end clarification of the milk, separation of cream for higher test 
Products, bottling, casing, culture development, aocttage cheese 
making, etc. i ms ° 


i Labor 


A study of plant operations was made of all production 
labor cost elements covering the week ended May 2, 1964. This study 
: embraced all employees engaged in the various production functions. 
: » every employee was required to account by type and kind of 
work performed, the actual time in minutes to accomplish such 
functions, which total time for. each employee daily was reconciled 
with the plant payroll record. 


; These individual. deteiled time sheets were summarized 
eccording to the many functional operations performed and to the 
extent possible labor utilization was applied to both products and 
functions on a direct basis. ve Awe 


| The cost of the plant labor utilized was developed for each 

‘ employee engaged in the proceséing ¢ .eration end reconciled to the 
plant payroll record. Plant employees are members of the Teamsters 
and payroll rates, hourly and weekly, are governed by a Union 

' oontract in effect. The Union contract also provides for pensions, 
health and welfare contributions, vacations, holiday deys off, etc. 

* These additional benefit costs and payroll taxes, both Federal and 
State, were added to the base wege cost and a wage cost per minute 
Geveloped. This per minute cost factor was then used to deteraine 
the labor cost by functions and product classifications covering 
‘the products produced during the period of the study based on the 
time records maintained. - 


The cost development considered the application of the 
G@irect time requircd to produce specific products as well as the 
Giroct time required to Perform specific functional Operations. 
This time wus swraarised from the daily study work recerd cove: ing 
each employco during, the study period. The plant labor utilizo4 
in genoral functions which vas not dircctly reluted to a sprcific 
product or function was allocated to ll products on the vasis of 
the direct timo utilized. Likewise the supervision cost was 
Qllocated in a similar manner. 
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ox _- Tho cont of ulilily requircuents is based on the averse 
cost per period coversny, the eclyht (8) periods ondcd August 29, 
1964. This cost averaged $2,023.97 per week. Since the lL liaukeo 
plant is a dual operating, plant producing both fluid. milk products 
and frozan desscrt products Borden m:intains a separate account, 
Account 70 - "Power Refrigeration" in which account all expenses 
and costs relativo to utility usago is collected and then charged 
to tho respective departments; fluid milk - ice cream. A review 
of the departmental allocation of such total expense indicated 
that the division of such costs to the respective departments to 
be reasonablo. Such costs during the cight periods ended 
August 29, 196% averaged .0012 per point produced. This cost was 
allocated to the sevéral products on the basis of direct — 
utilization. 


MATERIALS AND SUPPLIES 


This element of expense represents generally cleaning 
supplies and the miscellaneous materials and supplies utilized in 
the production of goods. Their use and application is not : 
directly to any particular product. The allocation of such — 
was made on the basis of direct labor utilization. During the 
eight (8) periods ended August 29, 1964 this expense ee 

.0005 per point — 


- 


- This category of expense includes depreciation ont : 
vutidieds and machinery and equipment, rental of property, both 
real and personal, taxes, insurance and other fixed —ee of like 
nature. 


-PROPERTY EXPENSE | 


In order to properly eveluate the areas creating this 
expense aninventory of the plant space utilized was developed as 
well as aninventory of each equipment item. Where the equipment 
used was related to specific assignable functions and specific 
product identification, such use was indicated. For example the 
rental of Exello packaging machines is directly related to the 
production of paper items while the depreciation on glass bottle 
washers is directly related to the production of glass items. 
Likewise the depreciation on equipment used for the production of 
.cottage cheese is directly related to the production of cottage 
cheese items. 


The portion of the various items of expense applicable 
to the various specific products or specific functions was allocated 
to such specific products and specific functions: The remainder 
of such expense wes allocated to eacii product on-tne basis of the 
time required to produce the particular product. 


During the eight (6) periods ended August 29, 1964 this 
category of expense averaged .0020 per point. 


Thin area of expense carrics an abnormal cost burden 
because ef the leasing arrangement covering the building. No 
reconstruction of this cost has been mide for the purposes of this 
presentation although for the purpose of cost development such 
consideration has some propricty. 
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Taly urca of CxO Covers the coxt of parts and 
supplics used to repair and maintain tho cquipment uscd in the 
processing operation together with the cost.of labor roquirca to 
mako repairs and maintuin’ tho equipment. 


During the eight (8) periods ended August 29, 1964 this 
expense averaged $.0011 per point. This expense was allocated to 
the various products on the basis of the total allocation to 
- products made covering property expense. : 


KeiALHGS Ai: Pvt rs iige's, 
nL ml. 


ALL OTHER EXPENSE 
ig . 
This is an expense Category designed to accumilate the 
Penses not covered by specific acccunt Classifications. 


Bht (8) periods ended August 29, 1964 this expense 
averaged $.0006 per Point. 


DELIVERY, SELLING, AND ADMINISTRATIVE EXPENSE 
Delivery Expense - Wholesale Drop Delivery 


Effective August 3, 1964 drep delivery 
deliveryman's esponsibility 
s.omer's dock, 
Under the 


a 
- Cach customer — 
the office ana the 
ise, secure the 
arive the vehicle. 


The Wisconsin Reg of .. drop delivery 
onsin. routes are operated 
's Locals. and pay~ 
negotiated Union 
Under the terms of such Union contract Borden elected 
wholesalé delivery men on a hourly basis as provided 
h contract. Under this contract, the 
effect is established at 40 hours. 


_" The two (2)' drop oft routes other than those operated by 
driver employees are run by independent contractors who make drop 
deliveries to Borden's store Customers with payment for the 
service performed being based on a rate per mile operated. 


’ 
customers scounts rolated to 
@3 follows: 


death 
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Pls oy Voluios Discount 
per Dellvery 


$ 40.00 = $ 44,99 
45.00 49,99 
50.00 54.99 
55.00 59.99 
60.00 69.99 
70.00 84,99 
65,00 94,99 
95.00 119.99 

120.00 139.99 
140.00 159.99 
160.00 & over 


The requirements for drop delivery stipulated: 
_Deliveries mst be on a three-day per-week delivery basis. 


‘Customer mst purchase a minimum of 200 points per 
delivery. 


Customer mist pre-order products in advance of tein: 


No special deliveries will be made except for driver 
failure to deliver in accordance with the pre-order. . 


Sales .‘cket will be prepared by Borden's office on 
the basis of the pre-order and will be re on 
delivery. ‘a 


Customer will be invoiced on a wealiiey basis. 


No credit for returns except for damaged or imap 
merchandise. ? 


t 


Customer must have ready, for driver pick up, eupty 
bottles and cases. 
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Rordon'y Wiscewsin Royton undertook a survoy of its dro) 


dolivery routes to anecrlain cartiatn opemiutdon:s duta in cens Peas coe 


with drop dulivery methods as well as to develop operating cc 
Gata in supports of its discount ochedulo. 


In this regard Borden's Wisconsin ‘Region had scheduled 
such a study for a period in September 1964 which would allow for 
moro nofmel sales and operating considerations duc to the olimins- 
tion of the summor scasonality factor which affects the nor=-21l¢:; 
of fluid milk operations during the months of July and August. 

. However, due to the urgency of questions raised in regerd to the 
drop delivery store discount schedule especially as to the pro- 
visions of the State of Wisconsin's Dairy Industry Trade Practice 
Lav, @ study was undertaken covering nine drop delivery routes 

' for the week ended. August 22 , 1964, 


A total of nine (9) representative drop delivery routes 
were selected for study. Six (6) of the nine (9) routes were 
Operated from the Wisconsin Regions wholesale branch located at 
1540 8. 108th St., Milwaukee, Wisconsin and three (3) were operated 
from the Madison branch located at 621 W. Washington St., Madison, 
Wisconsin. The routes selected were considered to reasonably 
-, Peflect the overall drop delivery volume ratios. 


-- In the course of the route study, analyses of the tire 
spent on route activities were made on each of the nine (9) drop 
delivery routes operated by the Milwaukee and Madison branches. 
Each soute was studied for a full week. ; 


: | The time studies of the individual routes were made by 
individuals, employees of Haskins & Sells. For .the purposes of © 
‘the time study made by employees of Haskins and Sells special 
report forms were prepared and printed. This report form calls 
‘for the recording by the time study men of the minutes spent in 
_making every delivery to each wholesale customer on the route, | 
‘broken down into the type of activities performed. 


Me ‘The report forms were headed up showing the necessary 
reference date such as the route number, truck number, branch, 
_ Qriver's “name, eto., assembled and placed in a bound folder. 


All time study men were oriented as to their 8881 fn- 
ments; the study procedure to be followed; the reports required 
‘to be prepared by drivers and the operation of a route. A stop 
watch was furnished each time study man. The time study men 
were instructed to record a complete breakdown of total time spent 
.by the driver but that they were not to interfere in any way with 
- the activities of the driver. Each driver was also instructed 
by his supervisor to servo his route during the period of the 
route study in a manner similar to his usual custom and practice. 


For thé six days of the week during which the tine study 
man was assigned to a particular route, the time study man was wit 
‘the driver or his raliof drivor from the time when the driver or 
relief driver reported for work until he left work and checked his 
time ‘out. By means of the stop watch, the various activities 
performed by tho driver or his reliof driver were timed to the 
nearest full minute and tho sfinutes recorded by the time otudy 
man on tho report form. 


At tho ond of the time study weck, the time study mon 
turned in to thoir Haskins & Solls supervisor, the bound folders 
Containing, the report forms. Tho timo reported for cach driver 
and roliof driver was roconcilcd with tha Company's payroll - 
rocord. ‘ ’ 
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le Ws cask Of Le dalvenre tad relied Uedvers Gd peut miiiite 
Gan Aebomnintd. whin deLoawmtluation included the Vane pay of the 
driver and velieL avlver plas othes wago costs guch ag ponston and 
health and welfare cosbs, cle., and tho averago cost of drivors und 
relief drivers tine thus ascertained. 


A tabulation was made by customer. of the point volume 
delivered, the valuo of sules of ‘such deliverics and tho timo 
required to mike the drop deliveries. This data was assigned to 
the particular sales volume brackot established under tho Drop 
Delivery Discount Schedule. The timo ih minutes was mltiplied 
by the developed rate per minute and the ‘costs of making the 
deliv s by sales volume classification was determincd. The 
remaining time gonerally representing driving time was ascertained 
4n like manner and allocuted to cach salcs volume classification 
on the basis of tho number of stops made by tho  shaiand and relief 
driver. 


4 


WHOLESALE TRUCK COSTS 


. ' 
A listing was made covering ell vehicles used by 
Borden's Wisconsin Region in making deliveries at wholesale. This 
listing showed the vehicle description, vehicle number, date of 
procurement, original cost, miles travelled, gasoline and oil usage, 
etc. , 


The truck data per the Company records was reviewed. 
Meetings were held with automodtive consultants in regard to cost 
and performance standards covering the vehicles used in making 
wholesale deliveries. As a result of such reviews, vehicle costs 
were developed which would provide truck cost data representative 
of the use made of such vehicles. This approach also considered 
the fact that with the introduction of the drop delivery program 
or August 3, 1964, drop delivery route schedules were revised, 
past truck mileage records were not representative and other costs 
might not be relative. 


The truck ‘costs so developed considered truck life 
expectancy at 6 years; 4&4 standard monthly cost for preventative 
maintenance was used, gasoline and o11 costs were computed on basis 
of August 1964 usage multiplied by the purchase cost of such 
materials, tire costs were based on August 1964 mileage related 
to original tire purchase costs which considered engineering 
estimates of the mileage potentials. Parts and supplies used 
were tased upon experlenced usage for the year 1963 covering 4 
wholesale operation where such costs were available, and provision 
was made for major overhauls at engineering standards. Truck 
licenses, taxes and insurance expenses were also included. Where 
trailers were used in conjunction with tractors, the trailer 
depreciation, tire.costs, body maintenance, licenses and other costs 
were also included. 


The average cost per delivery day developed and used 
was in exccss of truck cost data covering the wholesale trucks 
operated by the Wisconsin Region's Milwaukee branch by approxi- 
matcly $1,413 per month. This cost was allocated to the sales 
volume in cach discount brackct category over all the stops on an 
equal basis. 


LOADING 


The wholesale truck loading functlon was reviewed and 
studicd by Bordens Wisconsin Region's Milwaoukco plant supervisor 


‘ ' 
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and time snd ecut data devetoped ino ry apeel thoreto, Tals cost 
wes lla “Ge tho gales veluae in couch alscount bracket: Cul cory 
: Gin cho bugds ‘ » t 
— wi che us of volumd GIOESY 


HEAT, LIGHT AND POWER : , 
The total cost of this ex 
from tho records of 


ALL OTHER BRANCH COSTS 
LT RNR AaReeNaneeNienenemnnomesonmnens 


The total cost of this expense Classification was obtained 
from the records of Bordens Wisconsin Region's Milweukee wholesale 
branch covering the August 29, 1964. This 

ts as property expense, 
ry and equipnent, credit and collection expenses, 
accounting and clerical expense covering delivery functiuns and 
other miscellansous expense. : 


- The cost was allocated to the sales volume in each dis- 
‘count bracket category over all the stops on an equal basis. 


. ve 


' The introduction of the August 3, 1964 drop delivery 
schedule transferred all billing and account receivable record 
keeping functions‘to the office. The functions involved and the 
records maintained are implemented through the use of National 

' Cash Register Co.'s computer and bookkeeping machine equipment. 


le - A study was made of the various functions and elements of 
' expense by Bordens Wisconsin Region's Milwaukee office. This 
Study disclosed the various elements of cost attaching to the 
various functional activities involved which include checking pre 
orders, summarizing pre order requisitions, preparing route order 
tickets, Summarizing route delivery tickets, computing the value 


': Of sales, preparing weekly invoices, handling collections, 


- maintaining account receivable records, stationery, postage, etc, 


This cost was allocated to the sales volume in each 
discount bracket category based on the number of locations in ac- 
cordence with the type of billing function performed. 
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SELLING, AUVEGURESTNG 
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Borden's Wloconsin Reylon maintains a otaff of thirteen 
(13) wholesalo salosmen servicing, the wholesale customers and 
promoting tho salo at wholcsale of its products. In addition to 
the sclling activitios of the salcuincn, the Genoral Manager, 
Branch Managor and Wholesale Salcs Supervisisors ulso devote part. 
of their timc to customer sorvico and sales roquircmonts. 


The work of such sales personnel involvos the prosentetion 
of products, product deminds and brangh accoptability, available 
merchandising programs, advortising programs, and tho orientation 
of customers as to company.'s operating policies and practices. 

They also assist the doaler in the development of sales and 
merchandising programs related to specific products or the entire 
product line. Also, with the introduction of private labels 
fluid milk products, certain selling costs are involved in this 
area. 


Each salesman was requested to examine by customers served 
during August 1964, the estimated extent of his time devoted to 
the various activities carried on in the performance of his job 
responsibilities. A schedule was developed which listed the 
principal activities such as checking the dairy case, rotation of 
products, putting up "point of sale’ ‘materials, delivery of "point 
of sale’ material, new product promotions, special: sales campaigns, 
selling price announcements, complaints, general selling, 
collections, papking car, customer relations, general driving, etc. 
Each salesman then listed the time spent based on his experience 
with each customer account in respect to the various eesing 
activities which took place. 


In addition, estimates were secured from the Wisconsin 
Region's General Manager, Assistant General Manager, Wholesale 
Sales Manager, Wholesale Sales Supervisor as well as the various 
Branch Managers, of the portion of their time devoted to sales 
and selling activities, further sub-divided as between the Borden. 
label and private label products. Regarding private label 
products cognizance should be givén to the fact that prior to 
August 3, 1964 Borden's Wisconsin Region did not produce or sell 
private’ label fluid milk products. 


! The wage cost including benefits and other wage items 
‘together with the travel expense was developed from the Wisconsin 
Region's records for the eight (8) periotis' ended August 29, 1964 and a 
montnly average determined. The portion of time estimated 
devoted to ice cream activitics was climinated and the remaining 
time and expense was allocated to Borden label and private label 
products on the Linon of functional activity and iain 
estimates. 


Advertising and merchandising expenditures for the eight 
(8) periods ended August 29, 196% were sccured from the records 
of Borden's Wisconsin Region. These expenditures were reviewed 
as to their inclusion and an averago expense per period was 
determined. The total advertising and merchandising expenditures 
were applicable to tho Dordon lahol, no part of such expenditures 
huving been made covering private label products. 
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This oxpense is bused upon an analysis imdo covering, the 
yoor 1963. This oxpenso category includes both local divisional . 
and national general and administrativo oxpense. 


e 


Tho data for the yoar 1963 instead of more recent and 
ourrent data was used because the use of interim data does not 
‘properly reflect reprosentative costs. oy 


GENERAL 


The following exhibits are attached, the data show on 
rts having been developed in accordance with the procedures 
and. methods outlined above. : : 


_ Exhibit. I Costs, By Volume Discount Brackets, On Sales 

i uae a -To Wholesale Store Customers Via Drop 
Delivery Basis For Tx eek Ended August 22, 
1964, ae Al ‘ 


y '£eie I Selling, Advertising, and Merchandising Expense 
: at ‘Allocation, Between Borden and Private Labels, 
- On Wholesale Store Deliveries For The Month 
' Of August 1964, aul ae 


‘Exhibit III Unit Costs, By Products, On Sales To Wholesale 
aa '. Store Customers Via Drop Delivery Basis As — 
Related To Unit Selling Prices In Effect For 
The Month Of August 1964, as Related to Unit 
Selling Prices in Effect for the Week Ended 
_ August 3, 1964, 


Exhibit III "Summary of Unit Costs by Products Delivered 
- @te." discloses, that based on the data shown thereon the net 

', S@lling prices expressed in terms of the lowest net selling prices 
. after allowances for the maximum discount of. 23.6% covering drop 
deliveries are in excess of all costs with the exception of dry 

- Oheese, pounds, which is sold only in very limited quantities. 


ae Exhibit I "Direot and Indirect Drop Delivery Costs For 

Wholesale Store Customers by Volume Discount Brackets" discloses, 
. that the difforenco in the cost of delivery expenses reasonably 
supportsthe difference in the net sélling prices covering drop 
delivery sales as set forth in the Drop Delivory Store Discount 
Schedule of August 3, 1964, ; 


Exhibit II "Selling and Advertising Expenses at Wholesale" 
discloses that the difforcnce Gotablished in tho net selling price 
per point of {.005 por tho "Wholosalo Milk Solling Prices to Stori:" 
and applicable "Nrop Delivery Storo Discount. Schodulos ig supQorted 
by the difforenco: in selling, advortising and merchandising expenses. 
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: pod mages ce Uk forth in tho ferceoing outline 
anions fae tosed py the ntinebed exhibits are in mys op! noion 
jndteativy of the cout rusults obtaincd and aro not only realistic 
put conservative in treatment. Where any doubt oxisted as 
ropresented in the caso of truck ‘costs, the highor cost amount was 
used. In addition certain overhead cost: elemonts havo been 
4ncluded at maximum levels. 


The data reported as a part of this affadivit has been 
dcveloped in my opinion on the basis of sound accounting principles 
and methods and follow generally accepted cost accounting theory 
and practice. a 


/s/ 3. ¥. Malone 
OS 


J.-F. Malone 


Subscribed and sworn to 
pefore me this 20th day 
of October, 1964... 2 


“Notary Public,Dane County ~ 
My Commission expires January 14, 1968. 
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UNITED STATES COURT OF APPEALS 


FOR THE SECOND CIRCUIT 


THE GREAT ATLANTIC & PACIFIC 
TEA COMPANY, INC., 


Petitioner, 
AFFIDAVIT OF SERVICE 
Ve 


FEDERAL TRADE COMMISSION, 


Respondent. 


STATE OF NEW YORK 


COUNTY OF NEW YORK ) 
ROBERT R. CAWTHRA, being duly sworn, deposes and says: 


1. I am over the age of 18 years and not a party 


to this action. 


2. On the 8th day of February, 1977, I served 4 
i volumes of the Joint Appendix and 6 volumes of the Exhibits 


|| upon: 


Baldwin Ogden, Esq. 

Office of General Counsel 

Federal Trade Commission Building 
Pennsylvania Avenue at 6th Street, N.W. 
Washington, D.C. 20580 


! 


\ by depositing a true and correct copy thereof in the United 


| States Post Office at 73 Pine Street, New York, New York enclosed 


in a stamped, sealed envelope 


attorneys. 


Sworn to before me this 


8th day of February, 1977. 


N 


| Notary Public, Sta 
No. 31-4 Seay 
Qualified in New York Count 
Commission Expires March 30, 1978 


addressed to the above-mentioned 


Robert R. 


Cawthra 
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